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CORRIGENDUM. 


On  page  117  [in  Order  XL.,  Rule  10,  sub-section  (6)], 
for  Rule  7,  read  Rule  8. 


AN  ACT  TO  IMPROVE  THE  ADMINISTRATION 
OF    JUSTICE. 


Be  it  enacted  by  the  Governor,  Council,  and  Assembly  of 
Nova  Scotia  as  follows: 

1.  This  Act  may  be  cited  as  the  "Nova  Scotia  Judicature  Act,  how  dted 
Act,  1884." 

2.  This  Act,  except  as  otherwise  herein  expressed,  shall  wten  ^w*^* 
come  into  operation  on  the  first  day  of  October,  A.  D.,  1884. 

PART  I. 
Constitution  of  the  hupreme  Court. 

3.  It  is  hereby  declared  and  enacted  that  the  Supreme  saprcme  court 
Court  of  Nova  Scotia,  as  constituted  at  the  date  of  the  ^BiJ^-^^^'o^^^^ 
sa^e  of  this  Act,  includes  the  Equity  Court  or  Court  of  ^l^^gj^^ro^urt 
Judge  in  Equity,  and,  whether  administering  Common  Law  of  Judicature. 
or  Ekjuity,  constitutes  and  shall  continue  to  constitute  one 
Supreme  Court  of  Judicature  for  Nova  Scotia. 

(1.)     The  Bench  of  the  Supreme  Court  shall  be  composed  ^me^courtXw 
of  a  Chief  Justice  and  Six  other  Judges,  including  the  Judge  composed. 
in  Equity.    When  a  vacancy  shall  occur  in  the  office  of  Judge 
in  Eiquity  the  said  Supreme  Court  Bench  shall  be  composed 
of  a  Chief  Justice  and  six  other  Judges. 

(2.)     No  person  shall  be  appointed  a  Judge  of  the  Supreme  Qualifications  ©f 
Court  unless  he  shall  have  been  a  resident  Banister  of  the  ^^^*** 
Province  for  ten  years,  and  shall  have  been  practising  as 
such  for  five  years  before  such  appointment,  or  shall  have  • 

held  office  as  a  County  Court  Judge  in  the  Province. 

(3.)     The  Judges  of  the  Supreme  Court  shall  hold  no  what  offioee 
other  offices  under  government,  except  those  of  the  Judge  m^t'j^"^* 
of  the  Court  of  Vice  Admiralty  and  Deputy  Judge  thereof,  "^^y**^*^- 
and  Judge  ordinary  of  the  Court  for  Divorce  and  matri- 
monial causes. 

(4^     The  persons  hereafter  appointed  to  fill  the  places  of  Judgw  touap- 
the  Chief  Justice  and  other  Judges  of  the  Supreme  Court  KSority^of*B* 
and  their  successors  respectively  are  to  be  appointed  by  the  ^-  ^-  •^•*- 
authority  mentioned  in  the  British  North  America  Act,  and 
with  the  same  title  as  heretofore. 
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Judges  to  have      (6.)    Save  88  in  this  Act  is  otherwise  expressly  provided, 
SoeptothS^ all  the  Judges  of  the  Supreme  Court  hereinbefore  mention- 
aX       *°  ****  ®d>  *^^  *'^®i^  successors,  shall  have  in  all  respects  equal 
power,  authority  and  Jurisdiction. 

Precedence  of        (6.)     The  Chief  Justicc  of  the  Supreme  Court  shall  be 

Chief  Justice,     gu^itiej  ^  precedence  over  all  the  other  Judges  thereof; 

and  on  his  ceasing  to  be  Chief  Justice  his  successor  and 

successors  for  the  time  being  in  office  shall  be  entitled  to  be, 

and  shall  be  first  in  the  order  of  seniority  in  said  Court; 

Title  of  Judge  to  the  prcscut  Judgc  in  Equity  shall  continue  to  bold  the  title 

Equity.  ^f  Judge  in  Equity  while  he  remains  a  Judge  of  the  Supreme 

Court,  after  which  the  office,  title,  and  distinction  shall  be 

abolished. 

jtec^enoe  of  (7.)  The  Judges  of  said  Supreme  Court  and  their  respec- 
tive successors  in  office  shall  be  entitled  to  have,  and  snail 
have,  precedence  next  after  the  Chief  Justice,  according  to 
seniority  of  appointment. 

««^^^tobe taken  4.  ThC'Oath  to  be  taken  by  the  Judges  to  be  hereafter 
appointed  shall  be  the  following:  "I  do  solemnly  and  sin- 
cerely promise  and  swear,  that  I  will  duly  and  faithfully, 
and  to  the  best  of  my  skill  and  knowledge  execute  the 
powers  and  trusts  reposed  in  me  as 
So  help  me  God." 

By whomoathia     5.     The  oath  is  to  be  administered  to  the  Chief  Justice 
ed.  '  and  the  other  Judges  by  the  Lieutenant-Governor,  or  such 

person  as  may  be  appointed  by  him  to  administer  the  same; 
or  by  any  person  who  may  be  appointed  by  the  Governor- 
General  to  administer  oaths  of  office. 

status  of  6.     Every  existing  Judge  is,  as  to  all  matters  within  the 

matSsre^thin    Legislative  authority  of  this  Province,  to  remain  in  the  same 

***tho^*?Si8  condition  as  if  this  Act  had  not  passed,  except  as  is  herein 

r?ovtoce^*^       otherwise  provided,  and  subject  to  the  provisions  of  this 

Act,  each  of  the  said  existing  Judges  shall  be  capable  of 

performing,   and    liable  to  perform,  all  duties   which   he 

would  have  been  capable  of  performing  or  liable  to  perform 

if  this  Act  had  not  passed. 

rrovisiowincaM     7,    If  in  any  case  not  expressly  provided  for  by  this  Act 

not  expreesly  ,,   ,.,..       ^"^11.  '^  *^  X      *i.  r  • 

provided  for  of  a  liability  to  any  duty,  or  any  authority  or  power,  not  in- 
duty!S.!*not^to.  cident  to  the  administration  of  Justice  shall  have  been  con- 
tetiSio^oT^*  f erred  by  any  Statute  or  Law  on  the  Judges  or  any  Judge 
tioe  cojjfwd  on  of  the  Court  (savc  as  hereinafter  mentioned),  every  Judge 
any  Judge.  ^j  ^^^  ^.^  Supreme  Court  shall  be  capable  of  performing 
and  exercising,  and  shall  be  liable  to  perform  and  be  em- 
powered to  exercise,  every  such  duty,  authority  and  power. 
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and  €«  if  he  had  been  duly  appointed  the  successor  of  a 
Judge  liable  to  such  duty,  or  possessing  such  authority  or 
^ower,  before  the  passing  of  this  Act  Any  such  duty, 
authority,  or  power,  imposed  or  conferred  in  any  such  case 
as  aforesaid,  upon  the  Chief  Justice  of  the  Supreme  Court, 
shall  continue  to  be  performed  and  exercised  by  him  and 
by  his  successor  and  successors,  in  the  same  manner  as  if 
this  Act  had  not  passed. 

8.  The  Lieutenant-Governor  in  Council  may  from  timeikia  oi  supreme 
to  time  determine  and  declare  the  Seal  to  be  used  in  the  ^^^^^ 
Supreme  Court,  and  by  which  its  proceedings  shall  be  certi-» 

lied  and  authenticated;  and  until  another  seal  for  the  Sup* 
reme  Court  is  established — the  seal  in  use  in  the  Supreme 
Court  up  to  the  period  when  this  Act  shall  conte  or  be 
brought  into  operation  may  be  used  therefor. 

*  PART  II. 

Jurisdiction  of  the  Supreme  Court. 

9.  The  Supreme  Court  of  Nova  Scotia  shall  continue  to  sapreme  court 
be  a  Court  of  Record,  and,  subject  to  the  provisions  of  this^^^""^®* 
Act,  shall  continue  to  have  and  exercise  the  jurisdiction 

which  at  the  commencement  of  this  Act  was  vested  in,  or 
citable  of  being  exercised  by  the  Supreme  Court  and  the 
Court  of  the  Eiquity  Judge ;  and  shall  be  deemed  to  be  and 
shall  be  a  continuation  of  the  said  Court  (subject  to  the 
provisions  of  this  Act)  under  the  name  of  "  The  Supreme 
Court  of  Nova  Scotia." 

(1.)  The  Supreme  Court  shall  have  within  this  Province  Powew, 
the  same  powers  as  were  formerly  exercised  by  the  Courts 
of  Queen's  Bench,  Common  Pleas,  Chancery  and  Exchequer 
in  England ;  and  also  such  and  the  same  powers  as  are  now 
exercised  in  England  by  the  Supreme  Court  of  Judicature, 
save  in  respect  of  Probate  and  Surrogate  Courts. 

(2.)  The  jurisdiction  aforesaid  shall  include  (subject  to  Jvwictioii. 
the  exceptions  hereinafter  contained)  the  jurisdiction,  which, 
at  the  commencement  of  this  Act,  was  vested  in  or  capable 
of  being  exercised  by  all  or  any  one  or  more  of  the  Judges 
of  the  said  Supreme  Court  of  Nova  Scotia,  sitting  in  Court 
or  Chambers,  or  elsewhere,  when  acting  as  Judges  or  a 
Judge  in  pursuance  of  any  Statute,  or  by  Common  Law  or 
otherwise,  and  all  powers  given  to  any  such  Court,  or  to 
any  such  Judges  or  Judge  oy  any  statute  or  law,  and  also 
all  ministerial  powers,  duties  and  authorities,  incident  to 
any  and  every  part  of  the  jurisdiction  aforesftid,  as  well 
civil  as  crimixud. 


the  commence- 
ment of  this  Act, 
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Juriadici^to  10.  From  and  after  the  commencement  of  this  Act,  the 
name  of  Supreme  several  jurisdictions  vested  in  the  said  Supreme  Court  shall 
Court.  cease  to  be  exercised  except  in  the  name  of  said  "  Supreme 

Court,"  as  provided  by  this  Act,  save  as  is  otherwise  in  this 

Act  provided. 

Proviflionain  ac-  11.  In  all  actious,  causcs,  matters  and  proceedings  what- 
no"p^rf2SS  at*  soever,  which  shall  have  been  heard,  and  in  which  judgment 
"  gj^g^jl  jjQ^  have  been  given,  or  having  been  given,  shall  not 

have  been  signed,  drawn  up,  passed,  entered,  or  otherwise 
perfected  at  the  time  appointed  for  the  commencement  of 
this  Act ;  such  judgment,  decree,  rule  or  order  may  be  given 
or  made,  signed,  drawn  up,  passed,  entered  or  perfected  res- 
pectively, after  the  commencement  of  this  Act,  and  by  the 
same  Judges  and  officers,  and  generally  in  the  same  manner 
in  all  respects,  as  if  this  Act  had  not  passed ;  and  the  same 
shall  take  effect,  to  all  intents  and  purposes,  as  if  the  same 
had  been  duly  perfected  before  the  commencement  of  this 
Act. 

S?e^d"*  Int  is     ^^'^     E  Very  judgment,  decree,  rule  or  order  of  the  Supreme 
perfectedbefore  Court,  whether  at  Commou  Law  or  in  Equity,  which  shall 
mln^oTthu  Act.  havc  bccu  duly  perfected  at  any  time  before  the  commence- 
ment of  this  Act,  may  be  executed  and  enforced,  and,  if 
necessary,  amended  or  discharged  by  the  Supreme  Court, 
in  the  same  manner  as  if  it  had  been  a  judgment,  decree, 
rule  or  order  of  the  said  Supreme  Court,  made  after  the 
Provisions  when  coming  iuto  forcc  of  this  Act.     And  all  causes,  matters  and 
cause  8  pen    8^- pi^Qcecdings,  whatsocvcr,  which  shall  be  pending  in  the  Su- 
preme Court,  whether  at  Law  or  in  Equity,  at  the  commence- 
ment of  this  Act,  shall  be  continued  and  concluded  in  and 
before  the  said  Supreme  Court ;   and  the  said   Supreme 
Court  shall  have  jurisdiction  for  so  continuing  and  conclud- 
ing matters  criminal  as  well  as  civil. 

ner™  ^proc^re  (^')  ^^  ^^^  ^^  relates  to  the  form  and  manner  of  proce- 
of  such  causes,  durc,  such  causcs,  mattei*s  and  proceedings,  or  any  of  them, 
shall  be  continued  and  concluded,  in  and  before  the  said 
Supreme  Court,  as  shall  be  directed  by  rules  or  orders  of 
Court,  to  be  herewith  enacted,  or  hereafter  to  be  made, 
under  the  authority  hereof. 

How  jurisdiction  12.  The  jurisdiction  of  the  Supreme  Court  shall  be  ex- 
court^rtSS^L  ercised  in  the  manner  provided  in  this  Act,  or  by  such  rules 
exercised.  and  Orders  of  Court  as  may  be  made  or  passed  pursuant  to 
this  Act ;  and  where  no  special  provision  is  contained  in 
this  Act,  or  in  any  such  rules  or  orders  of  Court,  with  refer- 
ence thereto,  it  shall  be  exercised  as  nearly  as  may  be,  in 
the  same  manner  as  the  same  might  have  been  exercised,  if 
this  Act  had  not  been  passed. 
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RULES  OF  LAW. 


13.     In  every  civil  cause  or  matter,  commenced  in  the R«Jw'wtoe 
Supreme  Court,  Law  and   Equity   shall  be  administered  of  Law  and 
therein,  according  to  the  rules  following :  aJ^J^^Srart. 

(1.)  If  any  plaintiff  or  petitioner  claims  to  be  entitled  to 
any  equitable  estate  or  right  or  to  relief  upon  any  equit- 
able ground  against  any  deed,  instrument  or  contract,  or 
against  any  right,  title,  or  claim,  whatsoever,  asserted  by 
any  defendant  or  respondent  in  such  cause  or  matter,  or  to 
any  relief  founded  upon  a  legal  right  which  heretofore 
could  only  have  been  given  by  a  Court  of  Equity,  the  said 
Supreme  Court  and  every  Judge  thereof,  shall  give  to  such 
plaintiff  or  petitioner  such  and  the  same  relief,  as  ought  to 
have  been  given  by  the  Court  of  the  Equity  Judge  or  the 
English  (.^ourt  of  Chancery,  when  the  same  existed  in  a 
suit  or  proceedings  for  the  same  or  the  like  purpose  prop- 
erly instituted  before  the  passing  of  this  Act. 

(2.)  If  any  defendant  claims  to  be  entitled  to  any 
equitable  .estate  or  right,  or  to  relief  upon  any  equitable 
ground  ai^ainst  any  deed,  instrument  or  contract,  or  against 
any  right,  title  or  claim,  asserted  by  any  plaintiff  or  peti- 
tioner in  such  cause  or  matter,  or  alleges  any  ground  of 
equitable  defence  to  any  claim  of  the  plaintiff  or  petitioner 
in  such  cause  or  xaatter,  the  said  Supreme  Court  and  every 
Judge  thereof  shall  give  to  every  equitable  estate,  right  or 
ground  of  relief  so  claimed,  and  to  every  equitable  defence  ^ 

so  allege' I,  such  and  the  same  effect  by  way  of  defence 
against  1  he  claim  of  such  plaintiff  or  petitioner  as  the  Court 
01  the  Equity  Judge  or  said  Court  .of  Chancery  ought  to 
have  given  if  the  same  or  the  like  matters  had  been  relied 
on  by  way  of  defence  in  any  suit  or  proceeding  instituted 
in  either  of  these  Courts  for  the  same  or  the  like  pui'pose 
before  the  passing  of  this  Act. 

(3.)  The  said  Supreme  Court  and  every  Judge  thereof 
shall  also  haVe  power  to  grant  to  any  defendant  in  respect 
to  any  equitable  estate  or  right  or  other  matter  of  equity, 
aad  also  in  respect  of  any  legal  estate,  right  or  title  claimed 
or  asserted  by  him,  all  such  relief  against  any  plaintiff  or 
petitioner  as  such  defendant  shall  have  properly  claimed  by 
his  pleading :  and  as  the  said  Court  existing  at  the  com- 
mencement of  this  Act,  or  any  Judge  thereof,  might  have 
granted  whether  at  Law  or  in  Equity  in  any  suit  instituted 
for  that  purpose  by  the  same  defendant  against  the  same 
plaintiff  or  petitioner ;  and  also  all  such  relief  relating  to  or 
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connected  with  the  original  subject  of  the  cause  or  matter, 
and  in  like  manner  claimed  against  any  other  person, 
whether  already  a  party  to  the  same  cause  or  matter  or  not 
who  shall  have  been  duly  served  with  notice  in  writing  of 
such  claim  pursuant  to  any  rule  of  Court  or  any  order  of 
the  Court  as  might  properly  have  been  granted'  against 
such  person  if  he  had  been  made  a  defendant  to  a  cause 
duly  instituted  by  the  same  defendant  for  the  h'ke  purpose  ; 
and  every  person  served  with  any  such  notice  shall  thence- 
forth be  deemed  a  party  to  such  cause  or  matter  with  the 
same  rights  in  respect  of  his  defence,  against  such  claim  as 
if  he  had  been  duly  sued  in  the  ordinary  way  by  such  de- 
fendant. 

(4.)  The  said  Supreme  Court  and  every  Judge  thereof 
shall  recognize  and  take  notice  of  all  equitable  estates, 
titles  and  rights ;  and  all  equitable  duties  and  liabilities 
appearing  incidentally  in  the  course  of  any  cause  or  matter 
in  the  same  manner  in  which  the  Court  of  the  Equity 
Judge  or  the  aforesaid  Court  of  Chancery  would  have 
recognised  and  taken  notice  of  the  same  in  any  suit  or  pro- 
ceeding duly  instituted  therein  before  the  passing  of  this 
Act. 

(5.)  No  cause  or  proceeding  at  any  time  pending  in  the 
said  Supreme  Court  shall  be  restrained  by  Prohibition  or  In- 
junction, but  every  matter  of  equity  on  which  an  injunction 
against  the  prosecution  of  any  such  cause  or  proceeding 
might  have  been  obtained  if  this  Act  had  not  passed,  either 
unconditionally  or  on  any  terms  or  conditions  may  be  relied 
on  by  way  of  defence  thereto.  Provided  always  that  noth- 
ing in  this  Act  contained  shall  disable  the  said  Supreme 
Court  or  any  Judge  thereof  from  directing  a  stay  of  pro- 
ceedings in  any  cause  or  matter  pending  before  said  Court 
or  Judge  if  it  or  he  shall  think  fit ;  and  any  person  whether 
a  party  or  not  to  any  such  cause  or  matter,  who  would  have 
^een  entitled  if  this  Act  had  not  passed,  to  apply  to  the 
^Court  or  a  Judge  thereof  to  restrain  the  prosecution  there- 
^of,  op  who  may  be  entitled  to  enforce  by  attachment  or 
otherwi^  any  juagment,  decree,  rule  or  order,  contrary  to 
'which  ail  9r  any  part  of  the  proceedings  in  such  cause  or 
^matt^r  may  ^ye  been  taken,  shall  be  at  liberty  to  applj' 
to  said  Supreme  (Court  or  any  Judge  thereof  by  motion  in 
a  summary  way  fpr  a  stay  of  proceedings  in  such  cause  or 
piatter  either  genemlly  or  so  far  as  may  be  necessary  for 
^he  purposes  of  j^stice;  and  the  Court  or  Judge  shall  thei^- 
c^pon  make  such  order  as  may  be  just 

(6.)    ^\x^eci  t9  the  afpre^^d  prpyisions  for  giving  eflFect 
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to  equitable  rights  and  other  matters  of  equity  in  manner 
aforesaid ;  and  to  the  other  express  provisions  of  this  Act 
the  said  Supreme  Court  and  every  Judge  thereof  shall 
recognize  and  give  efiect  to  all  legal  claims  and  demands 
and  all  estates,  rights,  duties,  obligations  and  liabilities 
existing  by  the  Common  Law  or  created  by  any  Statute^ 
in  the  same  manner  as  the  same  would  have  been  recognis- 
ed and  given  eflTect  to  if  this  Act  had  not  passed  by  the  said 
Supreme  Court  either  at  Law  or  in  Equity. 

(7.)  The  Supreme  Court  in  the  exercise  of  the  jurisdic- 
ion  vested  therein  by  this  Act,  in  every  cause  or  matter 
pending  before  said  Court  shall  have  power  to  grant,  and 
shall  grant,  either  absolutely  or  on  such  reasonable  tenna 
and  conditions  as  to  said  Court  shall  seem  just,  all  such 
remedies  whatsoever,  as  any  of  the  parties  thereto  may  ap- 
pear to  be  entitled  to  in  respect  of  any  and  every  legal  or 
equitable  claim  properly  brought  forward  by'  them  respec- 
tively in  such  cause  or  matter  so  that  as  far  as  possible  all 
matters  so  in  controversy  between  the  said  parties  respec- 
tively, may  be  completely  and  finally  determined ;  and  all 
mult':>licity  of  legal  proceedings  concerning  any  of  such 
matters  avoided. 

14.     Whereas  it  is  expedient  to  amend  and  declare  the  Amendment  ud 
Law  to  be  hereafter  administered  in  Nova  Scotia,  as  to  the  uSJ^^JtiSL 
matters  next  hereinafter  mentioned : 

Be  it  enacted  as  follows : — 

(L)  No  claim  of  a  Gestui-que  trust  against  his  trustee 
ior  any  propert}'  held  on  any  express  trust,  or  in  respect  of 
any  breach  of  such  trust,  shall  be  held  to  be  barred  by  any 
Statute  of  Limitation. 

(2.)  An  estate  for  life  without  impeachment  of  waste 
shall  not  confer  or  be  deemed  to  have  conferred  upon  the 
tenant  for  life,  any  legal  right  to  commit  waste  of  the 
description  known  as  equitable  waste,  unless  an  intention 
to  confer  such  right  shall  expressly  appear  by  the  instru- 
ment creating  such  estate. 

(3.)  There  shall  not,  after  the  commencement  of  this 
Act,  be  any  merger  by  operation  of  law  only  of  any  estate, 
the  beneficial  interest  in  which  would  not  be  deemed  to  be 
merged  or  extinguished  in  Equity. 

(4.)  A  mortgagor  entitled  for  the  time  being  to  the 
possession  or  the  receipt  of  the  rents  and  profits  of  any  land, 
as  to  which  no  notice  of  his  intention  to  take  possession  or 
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to  enter  into  the  receipt  of  the  rents  and  profits  thereof  shall 
have  been  given  by  the  mortgagee  may  sue  for  such  possess- 
ion or  distrain  for  the  recovery  of  such  rents  or  profits,  or 
to  prevent  or  recover  damages  in  respect  of  any  trespass  or 
other  wrong  relative  thereto  in  his  own  name  only,  unless 
the  cause  of  action  arises  upon  a  lease  or  other  contract 
made  by  him  jointly  with  any  other  person,  and  in  that  case 
he  may  sue  or  distrain  jointly  with  such  other  person. 

(5.)  In  case  of  an  assignment  of  a  debt  or  other  chose  in 
action,  if  the  debtor,  trustee,  or  other  person  liable  in  respect 
of  such  debt  or  chose  in  action  shall  have  had  notice  that 
such  assignment  is  disputed  by  the  aasignor  or  any  one 
claiming  under  him,  or  of  any  other  opposing  or  conflicting 
claims  to  such  debt  or  chose  in  action,  he  Shall  be  entitled 
if  he  think  fit  to  call  upon  the  several  persons  making  claim 
thereto  to  interplead  concerning  the  same,  or  he  may,  if  he 
think  fit,  pay  the  same  into  the  Supreme  Court,  upon  obtain- 
ing a  Judge's  order  therefor  to  abide  the  determination  of 
the  Supreme  Court  in  respect  thereof.      J 

I 
(6.)  Stipulations  in  contract,  as  to  time  or  otherwise, 
which  would  not  before  the  passing  of  this  Act  have  been 
deemed  to  be,  or  to  have  become  oi  the  essence  of  such  con- 
tracts in  a  Court  of  Equity,  shall  receive  in  the  Supreme 
Court  the  same  construction  and  eflect  as  they  would  have 
heretofore  have  received  in  Equity. 

(7.)  A  mandamus  or  an  injunction  may  be  granted  or  a 
receiver  appointed  by  an  interlocutory  order  of  the  Court, 
in  all  cases  in  which  it  shall  appear  to  the  Court  to  be  just 
or  convenient  that  such  order  should  be  made ;  and  any  such 
order  may  be  made  either  unconditionally  or  upon  such 
terms  and  conditions  as  the  Court  shall  think  just ;  and  if 
an  injunction  is  asked  either  before  or  at  or  after  the  hear- 
ing of  any  cause  or  matter,  to  prevent  any  threatened  or 
apprehended  waste  or  trespass,  such  injunction  may  be 
granted,  if  the  Court  shall  think  fit,  whether  the  person 
against  whom  such  injimction  is  sought  is  or  is  not  in  posses- 
sion under  any  claim  of  title  or  otherwise,  or  (if  out  of  pos- 
session) does  or  does  not  claim  a  right  to  do  the  act  sought 
to  be  restrained  under  any  colour  of  title;  and  whether  the 
estates  claimed  by  both  or  by  either  of  the  parties  are  legal 
or  equitable. 

(8.)  In  questions  relating  to  the  custody  and  education 
of  infants,  the  rules  of  equity  shall  prevail 
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(9.)  Generally,  in  all  matters  not  hereinbefore  particu- 
larly mentioned,  in  which  there  is  any  conflict  or  variance 
between  the  rules  of  equity  and  the  rules  of  the  common 
law,  with  reference  to  the  same  matter,  the  rules  of  equity 
shall  prevail. 

PART  III. 

Sittings  and  Distmbution  of  Business, 

15.  The  division  of  the  legal  year  into  terms  shall  be  Terma  abolished, 
abolished,  so  far  as  relates  to  the  aaministration  of  justice ; 

and  there  shall  not  be  terms  applicable  to  any  sitting  or 
business  of  the  Supreme  Couii,  but  in  all  cases  in  which,  Proviso 
under  the  law  now  existing,  the  terms  into  which  the  legal 
year  is  divided  are  used  as  a  measure  for  determining  the 
time  at,  or  within,  which  any  Act  is  required  to  be  done, 
the  same  may  continue  to  be  referred  to  for  the  same  or  the 
like  purpose,  unless  and  until  provision  is  otherwise  "made 
by  any  lawful  authority. 

16.  Subject  to  rules  of  Court,  the  Supreme  Court  and  when andwher. 
the  Judges  thereof,  respectively,  shall  have  power  to  sit  and  a^J'^SSLs  ^ 
act,  at  any  time  and  at  any  place,  for  the  transaction  of  any  Jl5!^?torit mki 
part  of  the  business  of  such  Court  or  of  such  Judge,  or  for  **'*• 

the  discharge  of  any  duty  which,  by  any  statute  or  other- 
wise, is  required  to  be  discharged  during  or  after  term. 

17.  All  causes  and  matters  in  the  Supreme  Court  shall  ^^J^^^ 

11.        .1,  1  iTi  ft  •  1  natters — now 

be    distributed   among    the   several    Judges   of    the   said  distributed. 

Supreme  Coui*t  in  such  manner  as  may  from  time  to  time 

be  determined  by  any  rules  of  Court,  or  orders  of  transfer 

to  be  made  under  the  authority  of  this  Act.     Every  docu-  Doouments- 

ment  by  which  any  cause  or  matter  shall  be  commenced  in  '**»^™"*^«**- 

the  said  Supreme  Court,  shall  be  marked  with  the  name  of 

the  said  Court.     It  shall  not  be  necessary  in  order  to  confer 

jurisdiction  on  any  Judge  that  any  rule  or  order  of  transfer 

be  made. 

(1.)     All  interlocutory  and  other  steps  and  proceedings  interlocutory 
in  or  before  the  said  Supreme  Court,  in  any  cause  or  matter  hSid^St^ShT 
subsequent  to  the  commencement  thereof,  shall  be  dealt 
with  and  disposed  of  under  and  by  virtue  of  the  rules  of 

court  in  that  behalf. 

• 

18.  The  judge  to  be  placed  on  the  rota  for  the  trial  <^f  S^/efeoti  n 
election  petitions  for  Nova  Scotia  in  each  year,  under  the  petitions— ho^ 
provisions  of  Hhe  Act  to  amemd  the  Law  relating  to  Election^^^'^'^' 
Petitions,  and  for  providing  more  effectually  for  the  Pre- 
vention  of  corrupt  Pra^ctices  at  Elections,''  shall  be  selected 
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out  of  tire  judges  of  the  Supreme  Court,  in  such  manner  as 
may  be  provided  by  any  rules  of  Court  to  be  made  for  that 
purpose,  subject  to  the  approval  of  the  Lieutenant-Gov- 
emor-in-Council ;  and  in  the  meantime  and  subject  to  such 
rules  shall  be  selected  as  hitherto. 

JSSSSS)!?  dJta-**     19.     Every  action  and  proceeding  in  the  Supreme  Court, 

go^  j'  d£e      ^^^  ^'^  business  arising  out  of  the  same,  except  as  herein- 

°**  "  after  provided,  shall,  so  far  as  is  practicable  and  convenient 

be  heard,  determined  and  disposed  of  before  a  single  judge. 

q^oM^nJ     (1)     ^  Judge  sitting  elsewhere  than   in  the   Supreme 
properly  before  Court  is  to  decide  all  qucstions  coming  properly  before  him, 
"**  /  but  may  reserve  any  case,  or  any  point  in  any  case,  for  the 

consideration  of  the  Supreme  Court  in  banco. 

tutea TOurT*^"      ^^'^    ^^  ^^^  ^^^^  cascs  any  Judge  sitting  in  court  shall  be 
deemed  to  constitute  a  court 

PART  IV. 

Trial  and  Procedure, 

2^ toMovc  20.  At  the  trial  of  any  action  no  party  shall  be  entitled 
point  of  la^     to  judgment  on  the  gi*ound  of  his  pleading  being  true,  if 

the  facts  proved  are  not  sufficient  in  point  of  law  to  entitle 

him  to  judgment. 

Trials  andpro-  21.  Subjcct  to  rules  of  Court,  the  trials  and  procedure 
^^^eariyaain  all  causcs,  whether  of  a  legal  or  equitable  nature,  shall 
powdUe  the       be  as  nearly  as  possible  the  same,  and  the  following  pro- 


visions shall  prevail  :— 

jxiiy  trials  In  actious  of  libel,  slander,  criminal  conversation,  seduc* 

tion,  malicious  arrest,  malicious  prosecution  and  false  impri- 
sonment, all  questions  which  might  heretofore  have  been 
tried  by  a  jury,  shall,  subject  to  the  other  provisions  of  this 
Act,  be  tried  by  a  jury,  unless  the  parties  in  person,  or  by 
their  solicitors  or  counsel,  waive  such  trial.  All  other 
issues  of  fact  in  any  civil  action  in  the  Supreme  Court,  and 
the  assessment  on  enquiry  of  damages  in  every  such  action, 
may,  and  (subject  to  the  provisions  hereinafter  contained) 
in  the  absence  of  such  notice  as  in  sub-section  one  of  this 
section  mentioned,  shall  be  heard,  tried  and  assessed  by  a 
Judge  without  intervention  of  a  jury : 

In  oerto  oases  (1.)  If  the  plaintiff  desires  such  issue  to  be  tried  or 
dJenkUnt  re-  damages  to  be  assessed  or  enquired  of  by  a  jnry,  he  shall 
Ju^i^  %e  give  notice  to  the  Court  and  to  the  defendant  or  defendants, 
potfoe.  by  filing,  with  his  statement  of  claim,  and  serving  the 

defendant  or  defendants  a  notice  in  writing  to  the  effect 
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hereinafter  expressed;  and  if  a  defendant  r^uires  such 
issue  to  be  tried  or  damages  to  be  assessed  or  enquired  of 
hy  a  jury,  he  shall  give  notice  to  the  plaintiff  or  plaintiffs 
by  filing  with  his  defence  or  counter  claim,  and  serving  on 
the  plaintiff  or  plaintiffs,  with  a  notice  in  writing  to  the 
like  effect,  that  is  to  say : 

"The  plaintiff  (or  one  or  more  of  them),  or  the  defendant,  Pom  of  notice. 
(or  one  or  more  of  them,  as  the  case  m^y  he,)  requires  that 
the  issues  in  this  cause  be  tried  (or  the  damages  assessed) 
by  a  jury,**  and  a  copy  of  such  notice  shall  be  attached  to 
the  issue. 

(2.)     The  parties  present  at  the  trial  may  consent  that  waiver  of  tri&i 
the   said  notice  shall  be   waived,  and  the  case  tried  and**^^°^* 
damages  assessed  by  the  Judge,  and  may  endorse  a  memo- 
randum of  such  consent  upon  the  issue,  and  thereupon  the 
Judge  shall  proceed  to  the  trial  of  the  issues  or  the  assess- 
ment of  the  damages,  without  the  intervention  of  a  jury. 

(3.)     Notwithstanding  anything  in  the  preceding  section  Judp  in  hb  di». 
contained,  the  Judge  presiding  at  the  trial  may,  in  his  dis-  dire<rt°a'Sr£i  by 
«retion,  direct  that  any  such  action  shall  be  tried  or  the^'*^- 
damages  assessed  by  a  jury ;  and  upon  application  to  the 
Court  in  which  the  action  is  pending,  or  to  a  Judge  thereof, 
by  an  order  or  summons  made  before  the  trial,  or  by  the 
direction  of  the  Judge  presiding  at  the  trial,  the  issues  may 
be  tried  and  damages  assessed  without  the  intervention  of 
a  jury. 

(4.)  The  verdict  or  finding  of  the  Judge,  by  whom  any  venuct  of  Judge, 
issue  is  tried  or  damages  assessed,  shall  have  the  like  effect,  JJ^*'^'®*^^^ 
as  the  verdict  or  finding  of  a  jury : 

(5.)     Where  in  any   action   both   legal  and  equitable  ^jp*{^  J*»"J^ 
issues  are  raised,  they  shall  be  heard  and  tried  at  the  same  LkT  tHeTat^he 
time,  unless  the  Court  or  a  judge  thereof,  or  the  Judge  JJ^^^** 
presiding  at  the  trial  otherwise  directs. 

(6.)    Where  upon  the  trial  of  any  action  any  question  of  Jwigemay 
factor  of  law  arises  for  the  determination  of  the  presiding SmWod not 
Judge,  he  may,  of  his  own  motion,  or  by  consent  of  parties,  Si^****"  ^ 
reserve  the  giving  of  his  final  decision  on  the  question  so 
raised  to  a  future  day,  not  later  than  60  days  from  the  dav 
of  such  reservation,  and  his  decision  whenever  given  shiul 
be  considered  as  if  given  at  the  time  of  the  trial      Such  Dedston  to  be 
decisions  shall  be  filed  with  the  ProthonoUry  of  the  Court  S^^^.^ 
where  the  cause  was  tried,  and  it  shall  be  the  duty  of  the  Duty  of  Pro. 
Prothonetary  immediately  to  give  notice  in  writing  to  all  *^®°*'**^- 
the  parties  to  the  cause  or  their  respective  attorneys,  that 
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such  decision  has  been  filed  and  each  of  the  parties  shall  have 
and  exercise  within  twenty  days  from  the  service  of  such 
notice,  all  such  rights  as  he  possessed  or  might  have  had  or 
exercised  if  judgment  had  been  given  on  the  trial  of  the 
cause. 

Judge  may  di-        (7.)     Upou  any  trial  by  a  jury,  where  the  Court  or  the 
S^^eSiyinsSld  presiding  Judge  otherwise  directs,  it  shall  not  be  lawful  for 
d'irt!"^'**  ^®'*    such  jury  to  give  a  general  verdict,  and  it  shall  be  the  duty 
of  such  jury  to  give  a  special  verdict  if  the  Court  or  presid- 
ing Judge  so  directs ;  and  unless  the  Court  or  the  presiding 
Judge  otherwise  directs,  the  juiy  may  give  either  a  general 
Proviso.  ^^  *  special  verdict,  but  this  section  shall  not  apply   to 

actions  of  libel. 

lu^Scw^t  ^  ^^^  Upon  a  trial  by  jury,  in  any  case  except  an  action 
aloSon  of  ubei,  for  libel,  Slander,  criminal  conversation,  seduction,  malicious 
^^S?of  fact,  arrest,  malicious  prosecution,  and  false  imprisonment,  the 
Judge,  instead  of  directing  the  jury  to  give  either  a  general 
or  a  special  verdict,  mgj  direct  the  jury  to  answer  any 
questions  of  fact  stated  to  them  by  the  Judge  for  the  purpose ; 
and  in  such  case  the  jury  shall  answer  such  questions,  and  | 
shall  not  give  any  verdict ;  and  on  the  finding  of  the  jury ' 
upon  the  questions  which  they  answer,  the^  Juage  shall  enter 
the  verdict ;  and  the  verdict,  so  entered,  shall  be  as  effectual 
as  if  the  same  had  been  the  verdict  of  the  jury.  And  on 
the  trial  of  any  such  case  Counsel  may  require  the  Judge 
presiding  to  submit  to  the  jury  any  pertinent  or  relevant 
question  raised  by  any  of  the  issues  or  necessary  to  be 
answered  by  the  jury  in  order  to  a  complete  determination 
of  all  matters  involved  in  the  ca.se ;  and  in  the  event  of  any 
presiding  Judge  refusing  to  put  to  the  jury  any  question 
required  by  Counsel  to  be  so  submitted,  such  refusal  may 
be  used  as  a  ground  for  new  trial. 

ircuit*  22.     There  shall  be  as  heretofore  five  circuits  in  the  Pro- 

vince :    The  Mi<lland,  the  Shore,  the  Western,  the  Eastern, 
and  the  Cape  Breton  Circuits. 

The  MitUand  Circuit  shall   embrace   the   Counties    of 
Hants,  Colchester  and  Cumberland. 

The  Shore  Circuit  shall  embrace  the  Counties  of  Lunen- 
burg, Queens,  Shelbume  and  Yarmouth. 

The  Western  Circuit  shall  embrace  the  Counties  of  Dig- 
by,  Annapolis  and  Kings. 

The  Eastern  Cir(yuit  shall  embrace  the  Counties  of  Pic- 
tou,  Antigonishe  ^nd  Quysborough. 
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The  Cape  Breton  Circuit  shall  embmce  the  Counties  of 
Cape  Breton,  Victoria,  Inverness  and  Richmond. 

23.     The  Supreme  Court  shall  sit  twice  a  year  for  the  commencement 
trial  of  causes  and  issues,  whether  legal  or  equitable,  which  arcuit^i^urts^' 
are  to  be  heard  and  determined  by  a  Judge  without  a  jury, 
and  also  for  the  trial  of  jury  causes,  in  the  several  Counties, 
as  follows : — 

MIDLAND    CIRCUIT. 

HANTS. 

At  Windsor — On  the  last  Tuesday  of  May,  to  sit  for  five 
days  ;  and  on  the  Tuesday  before  the  last  Tuesday  of  Sep- 
tember, to  sit,  if  necessary,  eleven  days. 

COLCHESTER. 

At  Truro — On  the  first  Tuesday  of  June,  to  sit,  if  neces- 
sary, eleven  days;  and  on  first  Tuesday  of  October,  to  sit 
for  five  days. 

CUMBERLAND. 

At  Amherst — On  the  third  Tuesday  of  June,  and  the 
second  Tuesday  of  October ;  to  sit  each  term,  if  necessary, 
fourteen  days. 

SHORE    CIRCUIT. 

LUNENBURG. 

At  Lunenburg —On  the  Thursday  before  the  first  Tues- 
day of  June,  and  on  the  Thursday  after  the  second  Tuesday 
of  October. 

QUEENS. 

At  Liverpool — On  the  second  Tuesday  of  June,  to  sit  for 
five  days ;  and  on  the  first  Tuesday  of  October,  to  continue 
sitting  for  seven  days,  if  necessary. 

SHELBURNE. 

At  Barrington — On  the  third  Tuesday  of  June. 
At  Shelbume — On  the  last  Tuesday  of  September. 

YARMOUTH. 

At   Yarmouth— On  the  fourth  Tuesday  of  June. 
At  Tucket  ViUage— On  the  Tuesday  next  before  the  last 
Tuesday  of  September. 
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WESTERN  CIRCXnT. 

DIGBY. 

At  Dighy — On  the  second  Tuesday  of  June. 
At  Clare — On  the  last  Tuesday  of  September. 

ANNAPOLIS. 

At  Bridgetown — On  the  third  Tuesday  of  June. 
At  Annapolis — On  the  first  Tuesday  of  October. 

KINGS. 

At  KentvUle — On  the  first  Tuesday  of  June,  and  on  the 
second  Tuesday  of  October. 

EASTERN    CIRCUIT. 

PICTOU. 

At  Pidou — On  the  Thursday  next  after  the  second  Tues- 
day of  June,  and  the  Thursday  next  after  the  third  Tuesday 
of  October ;  to  sit  each  term,  if  necessary,  fourteen  days. 

ANTIGONISHE. 

At  Antigonishe— On  the  first  Tuesday  of  June,  and  sec- 
ond Tuesday  of  October;  and  to  sit  seven  days  in  each 
term,  exclusive  of  Sundays. 

GUYSBOROUGH. 

At  Ouyshorough — On  the  last  Tuesday  of  May,  and  the 
first  Tuesday  of  October. 

CAPE    BRETON    CIRCXHT. 

CAPE  BRETON. 

At  Sydney — On  first  Tuesday  of  June;  and  on  first 
Tuesday  of  October;  such  last  term  to  extend  for  ten  days, 
if  necessary. 

VICTORIA. 

At  Baddeck — On  second  Tuesday  of  June  and  third  Tues- 
day of  October ;  the  last  term  to  continue  for  five  days,  if 
necessary. 
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INVERNESS. 


At  Port  Hood — On  the  third  Tuesday  of  June,  and  the 
fourth  Tuesday  of  October. 

RICHMOND. 

At  Arichat, — On  the  fourth  Tuesday  of  June,  to  sit  ten 
(kys,  if  necessary ;  and  on  the  first  Tuesday  of  November,, 
to  sit  five  days  if  necessary. 

Wherever  in  this  section  the  Court  is  directed  to  sit  for 
any  specified  number  of  days,  such  number  shall  be  exclu- 
sive of  Sundays. 

24.  The  respective  terms  or  rittings  of  the  Supreme  ^ti<m^  ^^ 
Ck)urt,  in  the  preceding  section  mentioned,  shall  continue  dttinga. 
as  long  as  the  Dusiness  shall  require ;  but  the  same  shall  not 
be  continued  longer  than  the  Saturday  before  the  day  hereby 
appointed  for  opening  the  Court  at  the  next  place  to  which 
the  Judge  presiding  at  such  Court  shall  be  ahout  to  proceed 
on  his  circuit,  nor  longer  than  the  second  Saturday  after 
the  first  day  of  such  terms  or  sittings  respectively,  except 
during  the  spring  circuits,  when,  if  all  the  causes  for  trial 
upon  the  docket  at  any  term  of  the  Supreme  Court  held  at 
Amherst,  Yarmouth,  Bridgetown,  Pictou  or  Arichat  have 
not  be^n  reached,  the  term  of  said  Court  shall  be  continued 
for  the  trial  of  said  causes  in  each  of  said  places  until  the 
Saturday  preceding  the  day  appointed  for  the  opening  of 
the  first  Court  of  flie  summer  term  upon  the  same  circuit, 
or  until  all  the  causes  upon  the  docket  for  trial  have  been 
tried,  and  the  jury  summoned  in  attendance  for  the  trial  of 
causes  at  saia  term  shall  continue  to  be  the  jury  for  the 
trial  of  causes  at  the  extension  of  said  term,  until  a  new 
jury  has  been  summoned. 

25.     There  shall  be  an  extra  or  summer  term  of  the  sxtra,  or  sum- 
Supreme  Court  for  the  trial  of  the  causes  that  have  not™®' **""** 
been  reached  upon  the  docket  of  causes  for  trial  during  the 
spring  circuits,  to  be  held  as  follows : 

MIDLAND   CIRCXnT. 

At  Windsor,  on  the  third  Tuesday  of  July ;  at  Truro,  on 
the  third  Tuesday  of  August. 

SHORE  CIRCUIT. 

At  Shelbume,  on  the  fourth  Tuesday  of  July ;  at  Liver- 
pool on  the  third  Tuesday  of  August;  at  Lunenburg,  on 
the  second  Tuesday  of  September. 
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WESTERN   CIRCUIT. 

At  Digby,  on  the  third  Tuesday  of  July ;  at  Kentville, 
on  the  third  Tuesday  of  August. 

EASTERN  CIRCUIT. 

At  Antigonishe,  on  the  third  Tuesday  of  July ;  at  Ouys- 
boro,  on  the  third  Tuesday  of  August. 

CAPE  BRETON  CIRCUIT. 

At  Poi*t  Hood,  on  the  third  Tuesday  of  July ;  at  Baddeck, 
on  the  second  Tuesday  of  August ;  at  Sydney,  on  the  third 
Tuesday  of  August;  and  the  Judges  who  attend  at  said 
summer  circuits  shall  severally  preside  in  the  Courts  which 
they  held  during  the  spring  circuits  except  in  case  of  illness 
or  otherwise,  when  another  Judge  may  preside. 

When  no  sum-  26.  There  shall  be  no  summer  term  held  in  any  county 
hSd.  "°  in  any  year  in  which  all  the  causes  for  trial  upon  the  docket 

of  causes  at  the  spring  term  in  said  year  had  been  called 
for  trial,  and  it  shall  not  be  necessary  to  give  notice  of  trial 
for  said  summer  term  or  re-enter  the  causes  upon  the 
docket,  but  the  docket  of  causes  of  the  spring  term  shall  be 
the  docket  of  causes  for  the  summer  term  as  if  said  summer 
term  were  a  continuation  of  the  spring  term  of  said  Court. 

Time  of  sitting  27.  The  Court  shall  continue  to  sit  in  any  county  in 
of  Court.  which  a  summer  term  is  held  until  the  Saturday  preceding 

the  day  for  the  opening  of  the  next  Court  upon  the  same 
circuit  at  said  term,  or  if  said  Court  shall  be  the  last  on 
said  circuit  then  for  four  weeks  or  until  all  the  causes  upon 
the  docket  for  trial  have  been  tried. 

Lists  of  Jury  and  28.  At  all  such  sittings  separate  lists  shall  be  made  for 
to  be'Sdc^^  the  jury  and  non-jury  causes ;  and  the  jury  causes  shall  be 
^  first  disposed  of,  unless  where  the  Judge  shall  see  fit,  for 

some  special  reason  to  direct  otherwise.  This  section  Ls 
subject  to  the  law  now  in  force  by  virtue  of  the  several 
statutes  regulating  the  trial  of  jury  and  non-jury  causes 
and  such  acts  as  may  be  passed  during  the  present  session. 

'^S&^'^r-  ^^'  Subject  to  any  rules  of  Court  and  to  such  right  as 
tain  caus^.  may  cxist  to  have  particular  cases  submitted  to  the  verdict 
of  a  jury,  any  question  arising  in  any  cause  or  matter 
(other  than  a  criminal  proceeding  by  the  Crown)  before  the 
Supreme  Court  or  a  Judge  thereof,  may  be  referred  by  the 
Court  or  Judge  before  whom  such  cause  or  matter  may  be 
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pending,  for  enquiry  or  report  to  a  Judge  of  a  County 
Court,  or  to  an  Official  referee,  or  to  any  other  person 
agreed  on  by  the  parties ;  and  the  report  of  such  referee 
may  be  adopted  wholly  or  partially  by  the  Court,  and  may 
(if  so  adopted)  be  enforced  as  a  judgment  by  the  Court. 

(1.)     The  Supreme  Court  or  Judge,  as  aforesaid,  may  also  supreme  court 
in  any  such  cause  or  matter,  as  aforesaid,  in  which  it  may  ^i  ??%??«  of 
be  deemed  expedient  by  such  Court  or  Judge  so  to  do,  call  ^Swre'STJertoin 
in  the  aid  of  one  or  more  assessors  specially  qualified,  and  "w^s. 
try  and  hear  such  cause  or  matter,  wholly  or  partially,  with 
the  assistance  of  such  assessor  or  assessors.     The  remunera-  Remuneration 
tion,  if  any,  to  be  paid  to  such  referees  or  assessors  shall  be 
determined  by  the  Court. 


of 


30.  In  any  cause  or  matter  (other  than  a  criminal  V^^'^^^^^J^r^ 
ceeding  by  the  Crown  before  the  said  Supreme  Court),  in  in  certain  cases 
which  all  parties  interested  who  are  under  no  disability  a)unty^urt.*'*^ 
consent  thereto,  and  also  without  such  consent  in  any  such  **^- 

cause  or  matter  requiring  any  prolonged  examination  of 
documents  or  accounts,  or  any  scientific  or  local  investiga- 
tion which  cannot,  in  the  opinion  of  a  Court  or  a  Judge, 
conveniently  be  made  before  a  jury,  or  conducted  by  the 
Court  or  Judge  directly,  the  Court  or  a  Judge  may  at  any 
time,  on  such  terms  as  may  be  thought  proper,  order  any 
such  question  or  issue  of  fact,  or  any  question  of  account 
arising  in  the  cause  or  matter,  to  be  tried  either  before  a 
Judge  of  a  County  Court,  or  before  an  official  referee,  or  (if 
the  parties  so  agree)  before  a  referee  to  be  named  by  them. 

31.  All  such  triajs  shall  be  conducted  in  such  manner  as  causes  rtternd 
may  be  prescribed  by  this  Act  and  by  rules  of  Court,  and  according  to  thi. 
subject  thereto,  in  such  manner  as   the  Court  or  Judge  ^^  *^ 
ordering  the  same  shall  direct. 

32.  In  all  cases  of  a  reference  to  or  trial  by  referees  Referees  to  b© 
under  this  Act,  the  referees  shall  be  deemed  to  be  officers  ck»Si"  ^ 
of  theOourt,  and  shall  have  such  authority  for  the  purpose 

of  the  reference  or  trial  as  shall  be  prescribed  by  rules  of 
Court,  or,  subject  to  such  rules,  by  the  Court  or  Judge 
ordering  such  reference^or  trial;  and  the  report  of  any 
referee  upon  any  question  of  fact,  on  any  sucn  trial,  shall 
(unless  set  aside  by  the  Court)  be  equivalent  to  the  verdict 
of  a  jury. 

33.  With  respect  to  all  such  proceedings  before  referees  court  or  Judge 
and   to  their  reports,  the  Court  or  Judge  shall  have,  inv^S?lIlta8id«. 
addition  to  any  other  powers,  the  same  or  the  like  powers,  *^*'^' 

as  by  the  statutes  in  force,  are  given  to  the  Supreme  Court, 
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or  a  Judge  thereof,  with  respect  to  references  to  arbitration 
and  proceedings  before  arbitrators  and  their  awards  and 
appeals  or  proceedings  to  amend,  vary  or  set  aside  the  said 
awards. 

Forms  and  meth  34.  Savc  as  by  this  Act  Or  by  any  rules  of  Court  may 
2?  s^pSamT^""^  be  otherwise  provided,  all  forms  and  methods  (as  nearly  as 
SSit^SittTttSs^^y  ^®)  ^^  procedure,  which,  at  the  commencement  of  this 
Act  or  g^««.  Act,  were  in  force  in  relation  to  the  Supreme  Court,  under 
bevi^in ow'  OT  by  virtuc  of  any  law,  general  order  or  rule  whatsoever, 
and  which  are  not  inconsistent  with  this  Act  or  any  rules 
of  Court,  may  continue  to  be  used  and  practised,  in  the  said 
Supreme  Court,  in  such  and  the  like  cases  and  for  such  and 
the  like  purposes,  as  those  to  which  they  would  have  been 
applicable  in  the  Supreme  Coui-t,  if  this  Act  had  not  passed. 


tain  cases. 


When  Roles  of 
Court  to  oome 
into  operation, 
and  wnat  they 
shall  regulate. 


Rules  may  be 
annulled  or  al* 
tered. 


RULES  OF  COURT. 

35.  The  rules  of  Court  in  the  schedule  to  this  Act  shall 
come  into  operation  at  the  commencement  of  this  Act ;  and 
as  to  all  matters  to  which  they  extend  shall  thenceforth 
regulate  the  proceedings  in  the  said  Supreme  Court.  But 
such  rules  of  Court,  and  also  all  such  other  rules  of  Court 
(if  any)  as  may  be  made  after  the  passing,  and  before  the 
commencement  of  this  Act,  under  the  authority  of  the  next 
section,  may  be  annulled  or  altered  by  the  authority  by 
which  new  rules  of  Court  may  be  made  after  the  commence- 
ment of  this  Act. 


Majority  of 
Judges  may 


jvoges  may  ^^*    -^^  ^^J  ^™^   after   the   passing   and   before    the 

make  additional  commencement  of  this  Act  a  majority  of  the  Judges  of  the 
oonmenooSent*  Said  Supreme  Court  may  make  any  further  or  additional 
"'  **-•-  *"*        rules  of  Court  for  carrying  this  Act  into  effect,  and  in  par- 
ticular for  all  or  any  of  the  following  matters,  so  far  as 
they  are  not  provided  for  by  the  rules  in  the  schedule  to 
this  Act,  that  is  to  say : 


of  this  Act. 


Regulation  of 
sitUngs. 


(1.)  For  regulating  the  sittings  of  the  said  Supreme 
Court  and  of  the  Judges  of  the  said  Supreme  Court  in 
Chambers. 


^iSa^pri^oe     (^)    ^^^  regulating  the  pleading  practice  and  procedure 
and  procedure,  in  the  Said  Supreme  Court,  and  the  rules  of  law  which  are 

to  prevail  in  relation  to  remedies  in  causes  and  proceedings 

therein. 


SSS^m^tS       (^0     ^^^  ^^  hearing  of  appeals  and  all  matters  relating 

Ero^tupby    to   OT  brought  up  by   Writs  of  Certiorari   from    County 

certiorari,  &a     (^ourts,  Or  a  Judgc  of  a  Couuty  Court,  from  Courts  of  Pro- 

bate  or  Surrogate  Courts,  or  from  any  other  Courts  or 
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eflBcers  and  for  the  hearing  and  arguments  of  rules  nisi,  or 
appeals  from  any  one  of  the  Judges  of  the  Supreme  Court, 
sitting  for  the  trial  of  causes,  or  the  transaction  of  any 
other  business  in  Halifax  x>r  on  circuit ;  and  for  regulating 
the   selection  of  the  Judges  of  the  Supreme  Court,  who 
shall  hear  such  arguments  on  appeals,  or  rules  nisi,  and  for 
regulating  all  matters  relating  to  the  practice  on  such  argu- 
ments, and  the  Prothonotary  in  making  up  the  docket  of  Prothonotary  to 
causes  for  argument  before  the  Supreme  Cfourt  at  Halifax,  ^^PthTw3?e 
shall  so  arrange  them,  that  all  causes  coming  from  the  same  county. 
County  shall  be  grouped  together  on  the  docket  so  that 
they  may  be  heard  in  succession  in  such  order  so  far  as  the 
different  counties  are  concerned,  as  the  Judges  shall  by  rule 
or  order  direct. 

(4.)     Generally,  for  regulating  any  matter  relating  toQ«n«rai  Rule* 
the  practice  and  procedure  of  the  said  Supreme  Court,  orSSn*of  pS^ 
to   the  duties   of  the  officers  thereof,  or  to  the   costs   of  *"*'p">««**"'^- 
proceedings,  and   every  other   matter  deemed   expedient 
for  the  better  attaining  the  ends  of  justice,  advancing  the 
remedies  of  suitors,  and  carrying  into  effect  the  provisions 
of  this  Act,  and  of  all  other  Acts  now  or  hereafter  in  force 
respecting  the  said  Court. 

37.  From  and  after  the  commencement  of  this  Act,  the  After conunence- 
Supreme  Court  or  a  majority  of  the  Judges  pre^nt  at  any  slipUme court,' 
meeting  for  that  purpose  held,  may  alter  and  amend  any  juJ^^^^Jj^ay^'a,. 
rule  or  rules  of  Court  for  the  time  being  in  force,  and  make  JJ5i"lnd^  mice 
any  further  or  additional  rules  of  Court  for  carrying  this  additional  mies. 
Act  into  effect,  and'in  particular  for  all  or  any  of  the  matters 
mentioned  in  the  last  preceding  section,  and  shall  have  and 

exercise  the  same  power  of  making  rules  of  Court  as  is  by 
this  section  vested  in  the  existing  Judges  before  the  com- 
mencement of  this  Act. 

38.  All  rules  of  Court  made  in  pursuance  of  this  Act,  if  AUruieatoregu- 
laiade  before  the  commencement  of  this  Act,  shall,  from  and  wwchtheylx. 
after  the  commencement  of  this  Act,  and  if  made  after  the  **"*^* 
commencement  of  this  Act,  shall,  from  and  after  the  publi- 
cation thereof  in  the  Royal  Gazette  regulate  all  matters  to 

which  they  extend,  until  annulled  or  altered  in  pursuance 
of  this  Act 

39.  Subject  to  any  rules  of  Oourt  which  may  be  made  After  the  oom- 
under  the  preceding  provisions  of  this  section,  the  judges  of  thte>ct,* Judges 
the  said  Supreme  Court  shall  continue  after  the  commence- J^^^y®**^ 
of  this  Act  to  have  and  exercise  all  the  powers  which  they 

now  possess  or  exercise  as  to  making  rules  of  Court  for  the 
regulation  of  the  practice  ef  the  said  Supreme  Court 
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Rules  of  Court  40.  WlievG  any  provisions  in  respect  of  the  Supreme 
mwiifrin^  pro-*^  Court  are  contained  in  any  statute,  rules  of  Court  may  be 
uwsiS^^n  niade  for  modifying  such  provisions  to  any  extent  that  may 
fases.  be  deemed   necessary  for  adapting  the  same  to  the  practice 

Proviso.  and  procedure  of  the  said  Supreme  Court,  unless,  in  the  case 

of  any  Act  hereafter  passed,  this  power  shall  be  expressly 
excluded  with  respect  to  such  Act  or  any  provision  thereof. 

provisiona  reiat-  41.  Any  provisions  relatins:  to  the  payment,  transfer  or 
ment,  ac,  of  dcposit  into,  or  in,  or  out,  of  any  Court,  of  any  money  or 
money.  property,  or  the  dealing  therewith,  shall,  for  the  purposes  of 

this  section,  be  deemed  to  be  provisions  relating  to  practice 

and  procedure. 

Business  other        42.     Subjcct  to  any  ordcr  in  that  behalf,  the  business  to 
torm^\y^^     be  performed  in  the  said  Supreme  Court,  or  in  the  Chambers 
tribu^^^a^on^  of  any  Judge  thereof  other  than  that  performed  by  the 
Officers  of  Court  Jujges,    shall    bc   distributed   among:   the   several    officei's 
uuie^  of  Court,  attached  to  the  said  Court  in  such  manner  as  may  be  direct- 
ed by  rules  of  Court;  and  such  officers  shall  perform  such 
duties  in  relation    to   such    business,  as  may  be  directed 
by  rules  of  Court;  and  subject  to  such  rules  of  Court,  all 
such   officers   lespectively,  shall   continue  to   perform    the 
same  duties,  as  nearly  as  may  be,  and  in  the* same  manner 
as  if  this  Act  had  not  passed. 

J ud>resof County     43.     Subjcct  to  rules  of  Court  the  Judges  of  the  County 

b^offlciai  re-      Courts,  masters  in  chancery,  prothonotaries,  and  clerks  of 

(oree**.  ^^^   Crowu  shall  be  official  leferees  for  the  trial  of  such 

questions  as  shall  be  directed   to  be  tfied  by  said  officers, 

and  the  Lieutenant  Governor  in  Council  may,  if  necessary, 

appoint  other  and  additional  official  referees. 

staiuM,  and  the     44.     Evcry  stamp  affixed  to  any  matter  or  proceeding 

o.noA\.fAnn       ^^^^^  ^^^  authorfty  of  thc  Revised  Statutes  or  any  Act  of 

the  Provincial  Legislature  respecting  law  stamps,  shall  be 

cancelled,  as  by  law  provided  at  the  commencement  of  this 

Act,  unless  otherwise  provided  by  rules  of  Court. 

COUNTY  COURTS  AND  JUDGES. 

S^e^kfenccTor      ^^'    When  in  any  proceeding  before  any  County  Court 

<  ountor  claim  of  any  dcfcuce  or  counter  claim  of  the  defendant  involves 

yS!id"thr Jurist*  matter  beyond  the  jurisdiction  of  the  Court,  such  defence 

r^rt"  **'****     or  counter  claim  shall  not  affect  the  competence  or  the  duty 

.        0     ftU^      ^^  *'l^®  Court  to  dispose  of  the  whole  matter  in  controversy 

/)^/|a  "       ,  80  far  as  relates  to  the  demand  of  the  plaintiff  and  the  de- 

^  yl  yjr#  fence  thereto,  but  no  relief  exceeding  that  which  the  Court 

V^  J  iy^//V        has  jurisdiction  to  administer  shall  be  given  to  the  defend- 


cancellation 
thereof 
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ant  upon  any  such  counter  claim.     Provided  always  that  supreme  court 
in  such  case  it  shall  be  lawful  for  the  Supreme  Court  or  p^)^^^^to^' 
any  Jud^e  thereof,  if  it  shall  be  thought  fit,  on  the  appli- ^e^^upreSf  *^ 
cation  oi  any  party  to  the  proceeding,  to  order  that  the  ^"'^ 
whole  proceeding  be  transferred  from  such  court  to  the 
Supreme  Court;  and  in  such  case  the  record  in  such  pro- 
ceeding shall  be  transmitted  by  the  clerk  or  other  proper 
oflBcers  of  the  County  Court  to  the  said  Supreme  Court,  and 
the  same  shall  thenceforth  be  continued  and  prosecuted  in 
the  said  Supreme  Court  as  if  it  had  been  originally  com- 
menced therein. 


46.  The  practice  and  procedure  of   the  said  Supreme  Practice  and 
Ck)urt  shall  be,  wherever  applicable,  the  practice  and  pro- SH^reme'^cSuTt 
cedure  of  the  County  Courts,  and  the  rules  of  law  enacted  J|^d  p?S^S?o 
and  declared  by  this  Act,  shall  be  in  force  and  receive  etfect  o' <^°"°*J  Courts 
in  all  courts  whatsoever  in  the  Province  of  Nova  Scotia 

(except  the  Court  of  Probate  and  Surrogate  Courts  therein,) 
so  far  as  the  matters  to  which  such  rules  relate  shall  be  re- 
spectively cognizable  by  such  Courts. 

47.  Notwithstandincr    any   enactment    of   the    present  ^^^o"*  «' 

-  . ,       T        •   1    i.  J.L.  •        XI.  •  .    •        1   •      i.1-     Chapters  89,  94, 

session  of  the  Legislature  otherwise  than  is  contained  m  the  and  96  of  r.  s., 
act  and  the  rules  herewith,  the  provisions  of  (Chapter  89  of  S^iSTor^  "^^ 
the  Revised  Statutes,  fourth  series,  "of  the  Suprepie  Court j;;*^*^^^****' 
and  its  Officers,"  and  of  Chapter  94  of  the  said  Revised  amended  by 
Statutes,  "of  Pleadings  and  Practice  in  the  Supreme  Court,"  tSiT^.  ^" 
and  of  Chapter  95  of  the  said  Revised  Statutes,  "  of  Pro- 
cedure in    Equity,"    as  amended   by  acts  in  amendment 
thereof,  and  any  other  act  of  the  Legislature  the  provisions 
of  which  are  affected  by  this  Act  or  the  rules  or  forms  in 
the  schedules  thereto  shall  remain  in  force  and  effect,  (ex- 
cept in  so  far  as  said  provisions  are  altered  by  this  act  and 
the  rules  herewith),  until  the  same  may  be  abrogated,  re- 
pealed or  amended  by  rules  which  may  be  made  under  the 
authority  of  this  Act,  and  it  is  hereby  declared  and  enacted 
that  the  authority  to  make  rules  as  herein b<if ore  conferred 
extends,  (subject  to  all  the  provisions  of  this  Act),  to  the 
abrogation,  repeal  or  amendment  of  all  or  any  of  the  pro- 
visions of  the  said  chapter. 

48.  Whenever  any  of  the  provisions  contained  in  this  Proviaiona  of 
Act  or  in  the  rules  herewith  shall  appear  to  be  inconsistent  rules  miSe 
with  any  enactment  of  the  present  session,  the  provisions  of  preflJ^®^** ^ 
this  Act  and  of  said  rules  shall  be  preferred  in  construction,  construction, 
and  for  purposes  of  construction  in  such  cases  this  Act  and 

said  rules  shall  be  deemed  to  have  been  enacted  at  a  time 
subsequent  to  that  at  which  all  other  statutes  of  the  present 
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session  shall  have  been  passed,  and  every  provision  of  this 
Act  and  of  said  rules  shall  be  deemed  remedial  and  shall 
receive  such  fair,  large  and  liberal  construction  and  inter- 
pretation as  will  best  ensure  the  attainments  of  the  object 
of  the  act  and  of  said  provisions  according  to  their  true  in- 
tent, meaning  and  spirit. 

INTERPRETATION. 

Meaning  of  49.     In  the  constructiou  of  this  Act  and  of  the  rules, 

'^*"^*  unless  there  is  anything  in  the  subject  or  context  repug- 

nant thereto,  the  several  words  hereinafter  mentioned  shall 
have  or  include  the  meanings  following,  that  is  to  say : — 

(1.)  "  Rules'*  shall  include  '  Rules  of  Court,"  and  both 
shall  include  forms. 

(2.)  "Cause"  shall  include  any  action,  suit,  or  other 
original  proceeding  between  a  plaintiff  and  a  defendant. 

(3.)     "  Suit"  shall  include  action. 

(4.)  "  Action"  shall  mean  a  civil  proceeding  commenced 
by  writ,  or  in  such  other  manner  as  may  be  prescribed  by 
Rules  of  Court;  and  shall  not  include  a  criminal  proceed- 
ing by  the  Crown. 

(o.j  "Plaintiff"  shall  include  every  person  asking  any 
relief  (otherwise  than  by  way  of  counterclaim  as  a  defend- 
ant) against  any  other  person  by  any  form  of  proceeding, 
whether  the  same  be  taken  by  action,  suit,  petition,  motion, 
summons  or  otherwise. 

(6.)  "Petitioner"  shall  include  every  person  making  any 
application  to  the  Court,  either  by  petition,  motion  or  sum- 
mons, otherwise  than  as  against  any  defendant. 

(7.)  "Defendant"  shall  include  every  person  served  with 
any  wnt  of  summons  or  process,  or  served  with  notice  of 
or  entitled  to  attend  any  proceedings. 

(8.)  "Party"  shall  include  every  person  served  with  no- 
tice of,  or  attending  any  proceeding,  although  not  named 
on  the  record  and  includes  a  body  corporate  or  politic. 

(9.)  "Matter"  shall  include  every  proceeding  in  the 
Court,  not  in  a  cause. 

(10.)  "Pleading"  shall  include  every  petition  or  sum- 
mons, and  shall  also  include  the  statement  in  writing  of 
the  claim  or  demand  of  any  plaintiff;  and  of  the  defence  of 
any  defendant  thereto,  and  of  the  reply  of  the  plaintiff  to 
any  counter  claim  of  a  defendant. 
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(1 1.)     "  Judgment"  shall  include  "  decree." 

(12.)     "Order"  shall  include  rule. 

(13.)     "Oath"  shall  include  solemn  affirmation  and  stattf- 
iory  declaration. 

(14.)    "  Existing**  shall  mean  existing  at  the  time  appoint- 
ed for  the  commencement  of  this  Act. 

(15.)    "Commencement  of  this  Act,"  shall  mean  the  peri- 
od at  which  this  Act  shall  come  into  force. 

50.  The  Commissioners  appointed  to  revise  the  Statutes  Rovisorg  to  m 
of  Nova  Scotia  and  to  prepare  this  Act,  shall  and  may,  as  unfiUed  in  rule*. 
soon  after  the  passage  of  this  Act  as  may  be  convenient,  fill 

in  the  blanks  left  unfilled  in  the  rules  introduced  with  and 
forming  part  of  this  Act,  and  also  any  blanks  in  the  forms 
prepared  in  connection  therewith,  and  shall  and  may  pre- 
pare the  forms  aforesaid,  and  said  rules  so  amended  and 
forms  shall,  at  the  commencement  of  this  Act,  have  the  full 
force  of  law.  Provided  that  the  power  and  authority  here-  Proviao. 
inbefore  conferred  on  the  said  Commissioners  shall  cease 
and  determine  after  the  period  of  one  month  from  the  pass- 
ing of  this  Act,  and  if  and  in  so  far  as  the  same  shall  not 
have  been  then  exercised,  such  powers  and  authority  shall 
thereafter  be  vested  in  such  person  or  persons  as  the 
€rovemor-in-Council  shall  appoint  to  superintend  the  pub- 
lication of  the  Revised  Statutes. 

51.  All  rules  of  Court,  made  in  pursuance  of  this  Act,  ^^,^*^^^,^ 
shall  be  laid  before  the  House  of  Assembly  and  Legislative  Wi'»i»^'re^th« 
Council  cf  the  Province  of  Nova  Scotia  within  twentv  days  iSteT ^^tag  ^' 
next  after  the  same  are  made,  if  the  Legislature  is  then ™*^*' 
sitting,  or  if  not,  within  twenty  days  after  the  then  next 
meeting  of  the  Legislature  ;  and  if  an  address  is  presented  Provisions  for 
to  the  Lieutenant-Governor  by  either  of  the  said  Houses  ^«2! 
within  the  next  subsequent  twenty  days  on  which  the  said 

House  shall  have  sat,  praying  that  any  such  rules  may  be 
cancelled,  the  Lieutenant-Governor  may  thereupon,  by 
order-in-Council,  annul  the  same,  and  the  rules  so  annulled 
shall  thenceforth  become  void  and  of  no  effect,  but  without 
prejudice  to  the  validity  of  any  proceedings  which  may  in 
the  meantime  have  been  taken  under  the  same.  This  sec- 
tion shall  come  into  operation  immediately  on  the  com- 
mencement of  diis  Act. 


RULES 


UNDER  THE 


NOVA    SCOTIA 


Judicature  Act, 


1884= 


(NoTS.— The  memorandum  at  the  end  of  each  Rule  is  intended  to  indicate  the  Rule 
or  enactment  from  which  the  Rule,  as  herein  expressed,  has  been  transcribed  or 
adapted. 

**E."  refers  to  the  English  Judicature  Rules  of  1883. 

''O."  refers  to  the  Ontorio  Judicature  Rules  of  1^1. 

**&  C.  A."  refers  to  Cap.  89,  R.  S.,  4th  Series,  **0f  the  Supreme  Court  and  itsOfBoers." 

**P.  A.*'  refers  to  the  Practice  Act,  Cap.  94,  R.  S.,  4th  Series. 

**£.  A."  refers  to  the  Equity  Act,  Cap.  95,  R.  S.,  4th  Series. 

Some  of  the  provisions  which  are  quoted  as  taken  from  the  English  Code  were  also 
in  the  Practice  Act,  but  no  more  than  tha  one  reference  has  been  deemed  necessary.) 


These  Rules  come  into  force  2nd  October,  1884. 


NOVA    SCOTIA 

Judicature    Act,    1884. 


RULES  OF  THE  SUPREME  COURT,  1884. 


The  Judges  of  the  Supreme  Court  of  Nova  Scotia  do 
hereby,  in  pursuance  and  execution  of  the  powers  and 
authorities  enabling  them  in  that  behalf,  order  and  direct  in 
manner  following : — 

First: — The  following  Orders  and  Rules  may  be  cited  a8TiUe,d*t«iuid 
"The  Rules  of  the  Supreme  Court,  1884,"  they  shall  come '^p'*"'***^'*- 
into  operation  on  the  second  day  of  October,  1884,  and  shall 
also  apply,  so  far  as  may  be  practicable,  (unless  otherwise 
expressly  provided,)  to  all  proceedings  taken  on   or  after 
that  day  in  all  causes  and  matters  then  pending. 

Second : — The  Orders  and  Rules  mentioned  in  Appendix  Repeal. 
O.  hereto  are  hereby  annulled,  and  the  enactments  mentioned 
in  said  Appendix  O.  are  hereby  abrogated  and  repealed,  and 
the  following  Orders  and  Rules  shall  stand  in  lieu  thereof. 


ORDER  I. 

FORM    AND    COMMENCEMENT    OF     ACnON. 

1.  All  actions  and  suits  which,  previously  to  the  com-         a) 
inencement  of  the  Nova  Scotia  Judicature  Act,  1884,  were   , 
commenced  by  writ,  bill,  or  information  in  the  Supreme 
Court,  shall  be  instituted  in  the  said  Court  by  a  proceeding 

to  be  called  an  action.  (E.  1.)  • 

2.  All  other  proceedings  in,   and   applications   to   the         <«.) 
Supreme  Court  may,  subject  to  these  Rules,  be  taken  andg^^'P"^*****' 
made  in  the  same  manner  as  they  would  have  been  taken 

and  made  if  the  Act  had  not  been  passed.     (E.  2.) 
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.      ORDER  11. 

WRIT  OF  SUMMONS  AND  PROCEDURE  RELATING  THERETO. 

(3.)  1.     Every  action  in  the  Supreme  Court  shall   be  com- 

summona.  menced  by  a  writ  of  summons,  which  shall  be  endorsed  with 
a  statement  of  the  nature  of  the  claim  made,  or  of  the  relief 
or  remedy  required  in  the  action.     (E.  3.) 

Costs  oftm  ro-       ^'     ^^^  costs  occasioncd  by  the  use  of  any  forms  of  writs 

per  forms.         and  of  indorsements  thereon,  other  or  more  prolix  than  the 

forms  hereinafter  prescribed,  shall  be  borne  by  the  party 

using  the  same,  unless  the  Court  or  a  Judge  shall  otherwise 

direct.     (E.  4.) 

(6.)  3.     The  Writ  of  Summons  for  the  commencement  of  an 

^""  ^  action  shall,  except  in  the  cases  in  which  any  different  form 

is  hereinafter  provided,  be  in  one  of  the  Forms  Nos.  1  and 
2  in  Appendix  A,  Part  I,  with  such  variations  as  circum- 
stances may  require.     (E.  5.) 

Writ  ^d^  ti  ^*  ^^  Writ  of  Summons  for  service  out  of  thejurisdic- 
forse^^ioToutof  tion,  Or  of  which  notice  is  to  be  given  out  of  the  jurisdic- 
the  jurisdiction.  ^^^^^  gj^^jj  y^  j^^^^  without  the  leave  of  the  Court  or  a 

Judge.     (E,  6.) 

(7.)  5.     A  Writ  of  Summons  to  be  served  out  of  the  jurisdic- 

wriTand  notice,  tiou,  or  of  which  uoticc  is  to  bc  givcu  out  of  the  jurisdic- 
tion, shall  be  in  one  of  the  Forms  Nos.  3  and  4  in  Appendix 
A,  Part  I,  with  such  variations  as  circumstancas  may 
require.  Such  notice  shall  be  in  Form  No.  5  in  the  same 
Part  with  such  variations  as  circumstances  may  require. 
(E.  7.) 

Date  and  teste        ®*     Everv  Writ  of   Summous  and  also  (unless  by  any 

of  writ  Statute  or  by  these  Rules  it  is  otherwise  provided),  every 

other  writ  shall  bear  date  on  the  day  on  which  the  same 

shall  be   issued.      The  teste   of    all    writs  shall    remain 

abolished.    (E.  10.) 

ORDER  III. 

INDORSiMENTS  OF   CLAIM. 

i?:L  ^'    "^^^  Indorsement  of  Claim  shall  be  made  on  every 

Writ  of  Summons  before  it  is  issued.     (E.  11.) 

precise^stote-         2.     In  the  indorsement  required  by  Order  II,  Rule  I,  it . 

mttotnotewen-  shall  uot  be  esscutial  to  set  forth  the  precise  ground  of 
complaint,  or  the  precise  remedy  or  relief  to  which  the 
plaintiff  considers  himself  entitled     (E.  12.) 


When  made. 
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3.  The  indorsement  of  claim  shall  he  to  the  effect  of        (u.) 
such  of  the  forms  in  Part  III  of  Appendix  (A)  hereto  asnS.°  "  ^^ 
shall  be  applicable  to  the  case,  or  if  none  be  found  appli- 
cable  then  of  such   other  similarly  concise   form   as  the 

nature  of  the  case  may  require.     (E.  13.) 

4.  If  the  plaintiff  sues,  or  the  defendant,  or  any  of  the  ^^erii^ion  is 
defendants  is  sued  in  a  repiesentative  capacity,  the  indorse- in  representative 
ment  shall  shew,  in  manner  appearing  by   such   of  the^'**^^' 
Forms  in  Appendix  A,  Part  III,  Section  V,  as  shall  be 
applicable  to  the  case,  or  by  any  other  statement  to  the 

like  effect,  in  what  capacity  the  plaintiff  or  defendant  sues 
or  is  sued.     (E.  14.) 

5.  In  all  actions  where  the  plaintiff  seeks  only  to  (is.) 
recover  a  debt  or  liquidated  demand  in  money,  payable  by  nSS.  ^'^ 
the  defendant  with  or  without  interest,  arising  (A)  upon  a 
contract  express  or  implied,  (as  for  instance,  on  a  bill  of 
exchange,  promissory  note,  a  check,  or  other  simple  con- 
tract debt) ;  or  (B.)  on  a  bond  or  contract  under  seal  for 
payment  of  a  liquidated  amount  of  money ;  or  (C)  on  a 
statute  where  the  sum  sought  to  be  recovered  is  a  fixed 

sum  of  money,  or  in  the  nature  of  a  debt  other  than  a  pen- 
alty ;  or  (D.)  on  a  guarantee,  whether  under  seal  or  noi, 
where  the  claim  against  the  principal  is  in  respect  of  a  debt 
or  liquidated  demand  only ;  or  (E.)  on  a  trust,  or  (F.)  in 
actions  for  the  recovery  of  land,  with  or  without  a  claim 
for  rent,  or  mesne  profits  by  a  landlord  against  a  tenant 
whose  term  has  expired,  or  has  been  duly  determined  by 
notice  to  quit,  or  against  persons  claiming  under  such 
tenant,  the  writ  of  summons  may,  at  the  option  of  the 
plaintiff,  be  specially  indorsed  with  a  statement  of  his 
claim,  or  of  the  remedy  or  relief  to  which  he  claims  to  be 
entitled.  Such  special  indorsement  shall  be  to  the  effect  of 
such  of  the  Forms  in  Appendix  C,  Section  III,  as  shall  ^e 
applicable  to  the  case.     (E.  16.) 

6.  Wherever  the  plaintiff's  claim  is  for  a  debt  or  liquid-  ,ndorJ2^ent  for 
ated  demand  only,  the   indorsement,   besides  stating  the  uquidated  de- 
nature  of  the  claim,  shall  state  the  amount  claim^  for  "9^^' 
debt,  or  in  respect  of  such  demand,  and  for  costs,  respec- 
tively, and  shall  further  state  that  upon  payment  thereof 

within  6  days  after  service,  or,  in  case  of  a  writ  not  for 
service  within  the  jurisdiction,  within  the  time  allowed  for 
appearance,  further  proceedings  will  be  stayed.  Such 
statement  shall  be  in  the  form  in  Appendix  A  hereto.  Part 
III,  Sec  III.  The  defendant  may,  notwithstanding  such 
payment,  have  the  costs  taxed,  and  if  more  than  one-sixth 
shall  be  disallowed,  the  plaintiff's  solicitor  shall  pay  the 
costs  of  taxation.     (E.  17.) 
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,  ^    05.)  7.     In   all   cases   in   which   the   plaintiff,   in    the    first 

IndorBement  for .       ,  j      .  x       v  x    x   i  i.v  -x       i? 

aocoimt  instance,  desires  to  have  an  account  taken,  the  writ  of 

summons  shall  be  indorsed  with  a  claim  that  such  account 
be  taken.     (E.  18.) 


ORDER  IV. 

INDORSEMENT   OF  ADDRESS. 

AddroS^f  11  ^'  ^®  solicitor  of  a  plaintiff,  suing  by  a  solicitor,  shall 
dtor.  ^  "**  '  indorse  on  the  writ,  and  notice  in  lieu  of  service  of  a  writ, 
the  address  of  the  plaintiff  and  also  his  own  name  or  firm 
and  place  of  business  (within  the  jurisdiction),  which  latter 
address  shall  be  the  place  where  suits,  notices,  petitions, 
orders,  and  other  documents,  proceedings  and  written  com- 
munications may  be  left  for  him.     (E.  19.) 

AAA  ^^^J  1.        2.     Where  a  plaintiff  sues  in  person  he  shall  indorse  on 

Addreas of  plain.    -  -j.     £  ^  x-        •       T  r  •  i?  -x 

tiif  suing  in  per-  the  WTit  ot  summons,  or  notice  in  lieu  ot  service  ot  a  writ 
*^°*  of  summons,  his  occupation  and  place  of  residence,  and,  if 

his  place  of  residence  be  not  within  the  jurisdiction, 
another  place  within  the  jurisdiction  to  be  called  his 
address  for  service,  where  writs,  notices,  pleadings,  petitions, 
orders,  summonses  and  other  documente,  proceedings  and 
written  communications  may  be  left  for  him.     (E.  20.) 

(18.)  3.     In  all  cases  where  proceedings  are  commenced  other- 

wh^?^t     wise  than  by  writ  of  summons,  the  preceding  Rules  of  this 
issued.  order  shall  apply  to  the  documents  by  which  such  proceed- 

ings shall  be  originated  as  if  it  were  a  writ  of  summons. 
(E.  22.) 


ORDER  V. 

ISSUE  OF  WRrrs  of  summons. 

Writs Ssired  in       ^'     ^^^^7  actiou  the  Plaintiff,  wherever  resident,  may 
*ny  County,      issue  a  writ  of  summous  in  any  county.     (E.  23.) 

I    J^V'^Fro-        ^'     Every  writ  of  summons  shall  be  issued  out  of  the 
thOTotwy         office  of  one  of  the  Prothonotaries.    *(E.  24.) 

(21.)  3.     Writs  of  summons  shall  be  prepared  by  the  plaintiff 

paitKi.    ^^  ^^'  or  his  solicitor,  and  may  be  written  or  printed,  or  partly 
written  and  partly  printed.     (E.  32.) 

(22.)  4.     Every  writ  of  summons  shall  be  sealed  by  the  officer 

to  be  sealed,     issuing  the  samc,  and  shall  thereupon  be  deemed  to  be 
issued.    (E.  33.) 
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5.  The  plaintiff,  or  his  solicitor,  shall,  on  presenting  any  ^    <**/) 
writ  of  summons  for  sealing,  leave  with  the  officer  a  copy,    ^^ 
written  or  printed,  or  partly  written  and  partly  printed,  of 

such  writ  and  of  all  the  indorsements  thereon,  and  such 
copy  shall  be  signed  by  or  for  the  solicitor  leaving  the  same 
or  by  the  plaintiff  himself,  if  he  sues  in  person.     (E.  34.) 

6.  The  Prothonotary  on  receiving  such  copy  shall  file  the        (2*0 
same,  and  an  entry  of  the  filing  thereof  shall  be  made  in  a  -enwes  to  be 
book,  to  be  called  the  Cause  Book,  which  is  to  be  kept  in°^*' 

the  manner  in  which  the  like  book  is  now  kept ;  and  the 
action  shall  be  distinguished  by  the  date  of  the  year,  and  a 
letter  and  number,  as  nearly  as  may  be  in  the  manner  in 
which  causes  are  now  distinguished  in  such  book.     (E.  35.) 


ORDER  VI. 


CONCURRENT  WRITS. 


1.  The  plaintiff,  in  any  action  may,  at  the  time  of,  or  at^^^j^^ 
any  time  during  12  months  after,  the  issuing  of  the  original 

-writ  of  summons,  issue  one  or  more  concurrent  writ  or  writs, 
each  concurrent  writ  to  shew  the  date  of  the  original  writ, 
and  be  marked  with  the  word  "  concurrent,"  in  the  margin, 
and  the  date  of  issuing  the  concurrent  writ,  provided 
always,  that  such  concurrent  writ  or  writs  shall  only  be  in 
force  for  the  period  during  which  the  original  writ  in  such 
action  shall  be  in  force.     (E.  40.) 

2.  A  writ  for  service  within  the  jurisdiction  may   be        («.) 
issued  and  marked  as  a  concurrent  writ  with  one  for  service,  ^t  wiS^wft 
or  whereof  notice  in  lieu  of  service  is  to  be  cdven,  out  of '®' "r*°*' 

........  1  •^  •  I  •  .       ftDroftd  or 

the  jurisdiction  ;  and  a  wnt  for  service,  or  whereof  notice 
in  lieu  of  service  is  to  be  given  out  of  the  jurisdiction,  may 
be  issued  and  marked  as  a  concurrent  writ  with  one  for 
-service  within  the  jurisdiction. 


ORDER  VII. 

DISCLOSURE  BY  SOLICITORS  AND  PLAINTIFFS. 

1.     Every  solicitor  whose  name  shall  be  indorsed  on  any        (27.) 
iB^rrit  of  summons  shall,  on  demand  in  writing  made  by  orwhethS?^ri 
on  behalf  of  any  defendant  who  has  been  served  therewith  Ju^ori^!**' 
or   has   appeared    thereto,   declare    forthwith   in    writing 
whether  such  writ  has  been  issued  by  him  or  with  his 


32  NOVA  SCOTIA  JUDICATURE  ACT,   1884. 

authority  or  privity  ;  and  if  such  solicitor  shall  declare  that 
the  writ  was  not  issued  by  him  or  with  his  authority  or 
privity  all  proceedings  upon  the  same  shall  be  stayed,  and 
no  further  proceedings  shall  be  taken  thereupon  without 
leave  of  the  Court  or  Judge.     (E.  42.) 

In  casl^of  i^wrt-     2.     Where  a  writ  is  sued  out  by  partners  in  the  name  of 
nen^hip.  their  firm,  the  plaintiffs  or  their  solicitors  shall,  on  demand 

in  writing  by  or  on  behalf  of  any  defendant,  forthwith  de- 
clare in  writing  the  names  and  places  of  residence  of  all 
the  persons  constituting  the  firm  on  whose  behalf  the  action 
is  brought,  and  if  the  plaintiffs  or  their  solicitors  shall  fail 
to  comply  with  such  demand,  all  proceedings  in  the  action 
may,  upon  an  application  for  that  purpose,  be  stayed  upon 
such  terms  as  the.Court  or  a  Judge  may  direct.  And  when 
the  names  of  the  partners  are  so  declared,  the  action  shall 
proceed  in  the  same  manner,  and  the  same  consequences  in 
all  respects  shall  follow,  as  if  they  had  been  named  as  the 

{)laintifts  in  the  writ.  But  all  proceedings  shall,  neverthe- 
ess,  continue  in  the  name  of  the  firm.     (E.  43.) 


ORDER  VIII. 

RENEWAL   OF   WRIT. 

(29.)  1.     No  original  writ  of  summons  shall  be  in  force  for 

^urrenc.\  o  ^fiore  than  12  months  from  the  day  of  the  date  thereof  in- 
cluding the  day  of  such  date ;  but  if  any  defendant  therein 
named  shall  not  have  been  served  therewith,  the  plaintiff 
may,  before  the  expiration  of  the  12  months,  apply  to  the 
Court  or  a  Judge  for  leave  to  renew  the  writ,  and  the 
Court  or  Judge,  if  satisfied  that  reasonable  efforts  have 
been  made  to  serve  such  defendant,  or  for  other  good 
reason,  may  order  that  the  original  or  concurrent  writ  of 
summons  be  renewed  for  six  months  from  the  date  of  such 
renewal  inclusive,  and  so  from  time  to  time  during  the  cur- 
rency  of  the  renewed  writ ;  and  the  writ  shall  in  such  case 
*  be  renewed  by  being  marked  with  the  day,  month  and  year 
of  such  renewal ;  such  renewal  to  be  so  marked  by  the 
Prothonotary,  upon  delivery  to  him  by  the  plaintiff  or  his 
solicitor  of  a  memorandum  in  Form  No.  6,  in  Appendix  A., 
Part  I,  with  such  variations  as  circumstances  may  require, 
and  a  writ  of  summons  so  renewed  shall  remain  in  force 
and  be  available,  to  prevent  the  operation  of  any  statute 
whereby  the  time  for  the  commencement  of  the  action  may 
be  limited,  and  for  all  other  purposes,  from  the  date  of  the 
issuing  of  the  original  writ  of  summons.    (E.  45.) 
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2.  The  production  of  a  writ  of  summons  purporting  to ^^^^^^ 
have  been  renewed  in  manner  aforesaid  shall  be  sufficient  rene^  ^ 
evidence  of  the  writ  having  been  so  renewed,  and  of  the 
commencement  of  the  action  as  of  the  first  date  of  such  re- 
newed writ  for  all  purposes.     (K  46.) 

3.  Where  a  writ  of  which  the  production  is  ^^^^^^^T' g„u-«2y  ^^^ 
has  been  lost,  the  Court  or  a  Judge,  upon  being  satisfied  of  lort  writ  ^  ^^ 
the  loss  and  of  the  correctness  of  a  copy  thereof,  may  order 

that  such  copy  shall  be  sealed  and  served  in  lieu  oi  UtiB 
original  writ     (K  47.) 


ORDER  IX. 

SERVICE  OF  WRIT  OF  SUMMONS. 

1. — Mode  of  Service. 

1.  No  service  of  writ    shall    be  required  when  ^'^^  ^nien^woepted 
defendant  by  his  solicitor  undertakes  in  writing  to  accept 
service,  and  enters  an  appearance.    (E.  48.) 

2.  When  service  is  required  the  writ  shall,  wherever  it  serrio?^  .» 
is  practicable,  be.  served  by  the  person  by  whom,  and  in  the  pwe«Jt. 
manner  in  which  personal  service  is  now  made ;  but  if  it  be  ^Jj***"*^  ■•'■ 
made  to  appear  to  the  Court  or  a  Judge  on  affidavit  that  the 
plaintiff  is  from  any  cause  unable  to  effect  prompt  personal 

service,  the  Court  or  Judge  may  make  such  order  for  sub- 
stituted, or  other  service,  or  for  the  substitution  for  service 
of  notice,  by  advertisement,  or  otherwise,  as  may  seem  just 
(R49.) 

Sj — On  Particvlar  Defendcmts. 

3.  When  husband  and  wife  are  both  defendants  to  the H„rt»2di«id 
action  they  shall  both  be  served  unless  the  Court  or  awifetobeterved. 
Judge  shaA  otherwise  order.     (E.  50.) 

4.  When  an  infant  is  a  defendant  to  the  action,  service i^auxL^'^ 
on  his  father  or  guardian  or  person  appointed  by  the  Court 

shall  be  deemed  good  service  on  the  infant  unless  the  Court* 
or  a  Judge  otherwise  order.  Provided  that  the  Court  or 
Judge  may  order  that  service  made  or  to  be  made  on  the 
infant  shfidl  be  deemed  good  service.    (E.  51.) 

5.  Where  a  lunatic  or  person  of  unsound  mind  not  so  j^^^^ 
found  by  inquisition  or  juaicial  declaration,  is  a  defendant 
to  the  action,  service  on  his  guardian  or  person  to  be 
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appointed  by  the  Court  as  guardian  ad  litem  of  the  lunatic 
shall,  unless  the  Court  or  Judge  otherwise  order,  be  deemed 
good  service  on  such  defendant.     (R  52  &  O.  38,  39.) 

S. — On  Partners  and  ottier  Bodies. 

On  ^^Jirtn  ^'  ^^^^^  persous  are  sued  as  partners  in  the  name  of  their 
or  iSant.  ^  firm,  the  writ  shall  be  served  either  upon  any  one  or  more 
of  the  partners,  or,  at  the  principal  place,  within  the  jurisdic- 
tion, of  the  business  of  the  partnership,  upon  any  person 
having  at  the  time  of  service  the  control  or  management  of 
the  partnership  business  there ;  and,  subject  to  these  rules, 
such  service  shall  be  deemed  good  service  upon  the  firm. 
(E.  53.) 

(88.)  7.     Where  one  person  carrying  on  business  in  the  name 

Mptooe of  busi- ^j  ^  ^uxi,  apparently  consisting  of  more  than  one  person, 
shall  be  sued  in  the  firm  name,  the  writ  may  be  served  at 
the  principal  place,  within  the  jurisdiction,  of  the  business 
so  carried  on,  upon  any  person  having,  at  the  time  of  service, 
the  control  or  management  of  the  business  there ;  and,  such 
service,  if  sufficient  in  other  respects,  shall  be  deemed  good 
service  on  the  person  so  sued.     (E.  54.) 

^^^W)  8.    Where,  by  any  statute,  provision  is  made  for  service 

of  any  writ  of  summons,  bill,  petition,  or  other  process  upon 
any  corporation,  or  any  society  or  fellowship,  or  any  body 
or  number  of  persons,  whether  corporate  or  otherwise,  every 
writ  of  summons  may  be  served  in  the  manner  so  provided. 
Otherwise  the  same  may  be  served  on  the  principal  officer, 
or  on  the  clerk  or  secretary.     (E.  55  and  P.  A.  41.) 

4- — I'^  Particular  Actions, 

(40.)  9.     Service  of  a  writ  of  summons  in  an  action  to  recover 

Vacant  powet.   |^^j^  jjjj^y^  j,^  ^j^^g^  ^f  vacant  possession,  when  it  cannot 

otherwise  be  effected,  be  made  by  posting  a  copy  of  the 
writ  upon  the  door  of  the  dwelling  house  or  other  conspicu- 
ous part  of  the  property.     (K  56.) 

S. — OeneraUy. 

(41.)  10.    The  person  serving  a  writ  of  summons  shall  immedi- 

dirte^^oe^   ately  on  receiying  the  writ,  indorse  thereon  the  day  of  the 
^"^^  month   and  week  of  the  receipt  of  the  same,  and  shall, 

within  three  days,  at  most,  after  service,  indorse  thereon  the 
day  of  the  month  and  week  of  the  service  thereof.  Every 
affidavit  of  service  of  such  writ  shall  mention  the  day  on 
which  indorsement  was  made.  This  rule  shall  apply  to 
substituted,  as  well  as  other  servioe.    (£.  62,  and  P.  A.  39.) 


and  of  servioe; 
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ORDER  X. 

SUBSTITUTED  SERVICE. 

Every  application  to  the  Court  or  a  Judge  for  an  order        (42.) 
for  substituted,  or  other  service,  or  for  the  substitution  of  SJJJ^  **^  ^ 
notice  for  service  shall  be  supported  by  an  affidavit  setting 
forth   the  grounds   on   which   the    application    is    made. 
<K  63.) 


ORDER  XI. 

SERVICE  OUT  OF  THE  JURISDICTION, 

1,  Service  out  of  the  jurisdiction  of  a  writ  of  summons,  (48.) 
•or  notice  of  a  writ  of  summons  may  be  allowed  by  the  ^^^  '^' 
Court  or  a  Judge  whenever^, 

fa.)  The  whole  subject-matter  of  the  action  is  land 
situate  within  the  jurisdiction,  (with  or  with- 
out rents  or  profits) ;  or 

(b.)  Any  act,  deed,  will,  contract,  obligation,  or 
liability  affecting  land  or  hereditaments,  situate 
within  the  jurisdiction,  is  sought  to  be  con- 
strued, rectified,  set  aside,  or  enforced  in  the 
action;  or 

(c)  Any  relief  is  sought  against  any  person  domi- 
ciled, Qr  ordinarily  resident  within  the  juris- 
diction; or 

(d.)  The  action  is  for  the  administration  of  the 
personal  estate  of  any  deceased  person  who, 
at  the  time  of  his  death  was  domiciled  within 
the  jurisdiction,  or  for  the  execution,  as  to 
property  situate  within  the  jurisdiction,  of  the 
trusts  oi  «ny  written  instrument  of  which  the 
person  to  be  served  is  a  trastee,  which  ought 
to  be  exeeuted  according  to  the  law  of  Nova 
Sootia]  or 

f«e.)  The  action  is  founded  on  any  breach,  or  alleged 
breaeh,  within  the  Jurisdiction,  of  any  con- 
ttact,  wherever  made,  which,  according  to  the 
terms  thereof,  ought  to  be  performed  within 
thejuriadiotion^  or 
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(f.)  Any  injunction  is  sought  as  to  anything  to  be 
done  within  the  jurisdiction,  or  any  nuisance, 
within  the  jurisdiction,  is  sought  to  be  pre- 
vented or  removed,  whether  damages  are  or 
are  not  also  sought  in  respect  thereof ;  or 

(g,)  Any  person  out  of  the  jurisdiction  is  a  necessary 
or  proper  party  to  an  action  properly  brought 
against  some  other  person  duly  served  within 
the  jurisdiction.     (E.  64.) 

AffidAW^re-  ^     Every  application  for  leave  to  serve  such  writ  or 

quired.  notice  on  a  defendant  out  of  the  iurisdiction  shall  be  sup- 

ported by  affidavit,  or  other  evidence,  stating  that  in  the 
belief  of  the  deponent  the  plaintiff  has  a  good  cause  of 
action,  and  showing  in  what  place  or  country  such  defend- 
ant is  or  probably  may  be  found,  and  whether  such  defend- 
ant is  a  British  subject  or  not,  and  the  grounds  upon  which 
the  application  is  made ;  and  no  such  leave  shall  be  granted 
unless  it  shall  be  made  sufficiently  to  appear  to  the  Court 
or  judge  that  the  case  is  a  proper  one  for  service  out  of  the 
jurisdiction  under  this  order.    (E.  67.) 

Time  t^ippenr     ^'    ^^^^  Order  giving  leave  to  effect  such  service  or  give 

Mice.  such  notice  shall  limit  a  time  after  such  service  or  notice, 

within  which  such  defendant  is  to  enter  an  appearance, 

such  time  to  depend  on  the  place  or  country  where  or  within 

which  the  writ  is  to  be  served  or  the  notice  given.     (E,  68.) 

(46w)  4.     When  the  defendant  is  neither  a  British  subject,  nor 

o!!%^  be  served,  in  British  dominions,  notice  of  the  writ,  and  not  the  writ 
itself,  is  to  be  served  upon  him.    (E.  69.) 

HownSioe  ^'    ^^^^^  ^^  ^^^^  ^^  scrvicc  shall  be    given    in    the 

■enred.  manner,  (as  nearly  as  may  be),  in  which  writs  of  summons 

are  served.    (E.  70.) 


ORDER  Xn. 

APPEARANCE. 

(48.)  1.    In  all  cases  the  writ  of  summons  shall  name,  in  the 

^toewhonto  memorandum  to  be    subscribed  thereon,  the  county    in 
which  the  defendant's  appearance  is  to  be  entered. 

How  ftpp^mnoe     ^'    ^  defendant  shall  enter  his  appearance  to  a  writ  of 

entered?^^^  summons  by  delivering  to  the  proper  officer  a  memorandum^ 

in  writing,  dated  on  the  day  of  its  delivery,  and  containing* 

the  name  of  the  defendant's  solicitor,  or  stating  that  the 
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defendant  defends  in  person.  He  shall,  at  the  same  time, 
deliver  to  the  oflScer,  a  duplicate  of  the  memorandum, 
which  the  officer  shall  seal  with  the  official  seal,  showing 
the  date  on  which  it  is  sealed,  and  then  return  it  to  the 
person  entering  the  appearance,  and  the  duplicate  memor- 
andum, so  sealed,  shall  be  a  certificate  that  the  appearance 
was  entered  on  the  day  indicated  by  the  seal.     (E.  78.  j 

3.  A  defendant  shall,  on  the  day  on  which  he  enters  an  „^  (w) 
appearance  to  a  wnt  of  summons,  give  notice  of  his  appear-  *noe. 
ance  (Form  No.  2  in  Part  II.,  Appendix  A)  to  the  plaintiffs 
^wlicitor,  or,  if  the  plaintiff  sues  in  person,  to  the  plaintiff 
Mmsell       The  notice   may  be  given  either  by  notice  in 
writing  served  in  the  ordinary  way  on  plaintiff's  solicitor, 

or  at  the  address  for  service,  or  by  prepaid  letter  directed 
to  that  address,  and  posted  on  the  day  of  entering  appear- 
ance in  due  course  of  post,  and  shall,  in  either  case,  be 
accompanied  by  the  sealed  duplicate  memorandum.     (E.  79.) 

4.  A  defendant  appearing  in  person  shall  state  in  such     M^) 
memorandum   his  aadresa.      The  solicitor  of  a  defendant 
appearing  by  a  solicitor,  shall  state  in  such  memorandum 

his  address.  The  address  so  stated  shall  be  the  address  for 
service   (E.  80,  81.) 

5.  If  the   memorandum  does  not  contain  the  address  jj^j^<5|)^ 
required  by  the  preceding  rule,  the  memorandum  shall  not  dress. 

be  received ;  and  if  such  an  address  shall  be  illusory  or 
fictitious,  the  appearance  may  be  set  aside  by  the  Court  or 
a  Judge,  on  the  application  of  the  plaintiff;  and  the  plain- 
tiff may  be  permitted,  by  the  Court  or  Judge,  to  proceed 
by  posting  up  the  proceedings  in  the  office  from  whence  the 
writ  was  issued.     (E.  82.) 

6.  The  memorandum  of  Appearance  may  be  in  the  Form        (m.) 
No.  1  Appendix  A,  Part  II.,  with  such  variations  as  the  cir-  ^""* 
comstances  of  the  case  may  require.     (E  83.) 

7.  Upon  receipt  of  a  Memorandum  of  Appearance,  the  ^^^^^^^1^,^ 
officer  shall  forthwith  enter  the  appeai-ance  in  the  Cause 

Book.     (E.  84.) 

8.  When  persons  are  sued  as  partner  in  the  name  of  xppeaSSice  by 
their  firm,  they  shall  appear  individually  in  their  own  names ;  partn©"- 
but  all  subsequent  proceedings  shall,  nevertheless,  continue 

in  the  name  of  the  firm.     (E.  85.) 

9.  Where  any  person  carrying  on  business  in  the  name        (w.) 
of  a  firm  apparently  consisting  of  more  than  one  person  ^""  "*°*** 
shall  be  sued  in  the  name  of  the  firm ;  he  shall  appear  in 
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his  own  name ;  but  all  subsequent  proceedings  shall,  never- 
theless, continue  in  the  name  of  the  firm.    (E.  86.) 

Two  oJ  more  de-     ^^'    ^^  *^^  ^^  more  defendants  in  the  same  action  shall 
fendants.  appear  by  the  same  solicitor  and  at  the  same  time,  the 

names  of  all  the  defendants  so  appearing  shall  be  inserted 

in  one  memorandum.     (E.  87.) 

(58.)  11.     A  solicitor  not  entering  an  appearance  in  pui^suanee 

Attachment,      ^j  j^j^  written  Undertaking  so  to  do>  shall  be  liable  to  an 
attachment.     (E.  88.) 

A      ^^*ceai>       ^^    A  defendant  may  appear  at  any  time  before  judg- 

tiS^Soroj^g-  ment.     If  he  appear  at  any  time  after  the  time  limited  by 

™*"*"  the  writ  for  appeaiance,  he  shall  not,  unless  the  Court  or  a 

Judge  shall  otherwise  order,  be  entitle<l  to  any  further  time 

for  delivering  his  defence,  or  for  any  other  pui'pose,  than  if 

he  had  appeared  according  to  the  writ.     (E.  92.) 

(flo.)  13.     Any  person  not  named  as  a  defendant  in  any  writ 

Appearance  by        -  *^i»xi  i»i>  i»  t»  ,^\ 

Dcreon  not  de-    01  summons  Tor  the  recovery  of  land,  may,  by  leave  of  the 
ending.  Court  or  a  Judge,  appear  and  defend,  on  filing  an  affidavit 

showing  that  he  is  in  possession  of  the  land  either  by  him- 
self or  hy  his  tenant.     (E.  95.) 

A      Sice  by        ^^-     ^^"3'  pcrsoD  appearing  to  defend  an  action  for  the 

landlord 80 to     rccoveiy  of  land,  as  landlord,  in  respect  of  property,  where- 

'^^'  of  he  is  in  possession,  only  by  his  tenant,  shall  state  in  his. 

appearance  that  he  appears  as  landlord.     (E.  96.) 

(«2-)  15.     Where  a  person  not  named  as  defendant  in  any  writ 

p<mS  ^^  *^  of  summons  for  the  recovery  of  land  has  obtained  leave  of 
the  Court  or  a  Judge,  to  appear  and  defend,  he  shall  enter 
an  appearance,  according  to  the  foregoing  Rules  of  this 
Order,  intituled  in  the  action  against  the  party  named  in 
the  writ  as  defendant,  and  shall  forthwith  give  notice  of 
such  appearance  to  the  plaintiffs  solicitor,  or  to  the  plain- 
tifl^,  if  he  sues  in  person,  and  shall  in  all  subsequent  pro- 
ceedings be  named  as  a  party  defendant  to  the  action. 
(E.  97.) 

(68.)  16.     Any  person  appearing  to  a  writ  of  summons  for  the 

^^nceas  recovery  of  land  shall  be  at  liberty  to  limit  his  defence  to 
a  part  only  of  the  property  m  entioned  in  the  writ,  describ- 
ing that  part  with  reasonable  certainty  in  his  memoran- 
dum of  appearance ;  or  in  a  notice  intituled  in  the  action 
and  signed  by  him  or  his  solicitoi-s.  Such  notice  shall  be 
served  within  4  days  after  appearance,  and  an  appearance 
where  the  defence  is  not  so  limited  shall  be  deemed  an 
appearance  to  defend  for  the  whole.     (E.  98.) 
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17.  The  notice  mentioned  in  the  last  preceding  Rule        (w) 
shall  be  in  the  Forip  No.  8  Appendix  A  Part  II.,  with  such    ""' 
variations  as  circumstances  may  require.     (E.  99.) 

18.  A  defendant,  before  appearing,  shall  be  at  liberty, „  ^  <^>  ^ 

•i.1-       i.     v-x    •    •  J        L^      X  X      •  -«{*  Notice  of  motion 

Without  obtaining  an  order  to  enter,  or  entering  a  condi-  to  set  uide  pro- 
tional  appearance,  to  serve  notice  of  motion  to  set  aside  the  ®*^*'*^ 
service  upon  him  of  the  writ,  or  of  notice  of  the  writ,  or  to 
discharge  the  order  authorizing  such  service.     (E.  100.) 


ORDER  XIII. 


DEFAULT  OF  APPEARANCE. 


1.  Where  no  appeai-ance  has  been  entered  to  a  writ  of        (w.) 
summons  for  a  defendant  who  is  an  infant,  or  a  person  of  dcrSiSSSity. 

ansoiind  mind,  not  so  found  by  judicial  decision,  or  inquisi- 
tion, the  plaintiff  shall,  before  further  proceeding  with  the 
action,  apply  to  th(5  Court  or  a  Judge  for  an  order  that 
some  proper  person  be  psigned  guardian  of  such  defend- 
ant, by  whom  he  may  appear  and  defend  the  action.  But 
no  such  order  shall  be  made  unless  it  appears  on  the  hear- 
ing of  such  application  that  the  writ  of  summons  was  duly 
.served,  and  that  notice  of  such  application  was,  after  the 
expiration  of  the  time  allowed  for  appearance,  and  at  least  6 
clear  days  before  the  day  in  such  notice  named  for  hearing 
the  application,  served  upon,  or  left  at  the  dwelling 
house  of,  the  pei'sori  with  whom  or  under  whose  care  such 
defendant  was  at  tlia  time  of  serving  such  writ  of  summons, 
and  also,  (in  the  cas  3  of  such  defendant,  being  an  infant  not 
residing  with  or  UTider  the  care  of  his  father  or  guardian), 
served  upon,  or  Irt't  at  the  dwelling  house  of  the  father  or 
guardian  if  any,  of  such  infant,  unless  the  Court  or  Judge 
at  the  time  of  hearing  such  application  shall  dispense  with 
such  last  mentioned  service.     (E.  101.) 

2.  Where  any  defendant  fails  to  appear  to  a  writ  of        (67.) 
summons  of  which  notice  has  been  served  in  lieu  of  service  ^*|*^*  °'  "'" 
of  the  writ,  and  the  plaintiff  is  desirous  of  proceeding  upon 

default  of  appeai'ance  under  any  of  the  following  Rules  of 
this  Order,  or  under  Order  XV,  Rule  1,  he  shall,  before 
taking  such  proceeding  upon  default,  file  an  affidavit  of 
service,  or  of  notice  in  lieu  of  service  as  the  case  may  be. 
(E  102.) 

3.  Where  the  writ  of  summons  is  endorsed  for  a  liquid- judgi^S"^ enter 
ated  demand,  whether  specially  or  otherwise,  and  the  de-edffvrrften. 


On 
tention. 
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fendant  fails,  or  all  the  defendants,  if  more  than  one,  fail, 
to  appear  thereto,  the  plaintiff  may  enter  final  judgment 
for  any  sum  not  exceeaing  the  sum  endorsed  on  the  writ, 
together  with  interest  at  the  rate  specified  (if  any),  or  (if 
no  rate  be  specified)  at  the  rate  of  6  per  cent,  per  annum, 
to  the  date  of  the  judgment  and  costs.     (E.  103.) 

(»0  4.     Where  the  writ  of  summons  is,  indorsed  for  a  liquid- 

fendante^  *"  atcd  demand,  whether  specially  or  otherwise,  and  there 
are  several  defendants,  of  whom  one  or  more  appear  to  the 
writ,  and  another  or  others  of  them  fail  to  appear,  the 
plaintiff  may  enter  final  judgment,  as  in  the  preceding 
Rule,  against  such  as  have  not  appeared,  and  may  issue 
execution  upon  such  judgment  without  prejudice  to  his 
right  to  proceed  with  the  action  against  such  as  have 
appeared.     (E.  104.) 

(70.)  5.     Where  the  writ  is  indorsed  with  a  claim  for  deten- 

tioiJ"  °'  *'tion  of  goods  and  pecuniary  damages,  or  either  of  them, 
and  the  defendant  fails,  or  all  the  defendants,  if  more  than 
one,  fail  to  appear,  the  plaintiff  may  enter  interlocutory 
judgment  and  a  writ  of  inquiry  shall  issue  to  assess  the 
value  of  the  goods  and  the  damages,*  or  the  damages  only,  as 
the  case  may  be,  in  respect  of  the  causes  of  action  disclosed 
by  the  indorsement  on  the  writ  of  summons.  But  the 
Court  or  a  Judge  may  order  that,  instead  of  a  writ  of  in- 
quiry, the  value  and  amount  of  damages,  or  either  of  them, 
shall  be  ascertained  in  any  way  which  the  Court  or  Judge 
may  direct.     (E.  105.) 

^vend  ^'  ^^^^^  ^^®  ^^^^  ^^  indorsed  as  in  the  last  preceding 
defeadantB.  Rule  mentioned,  and  there  are  several  defendants,  of  whom 
one  or  more  appear  to  the  writ,  and  another  or  others  of 
them  fail  to  appear,  the  plaintiff  may  sign  interlocutory 
judgment  against  the  defendant  or  defendants  so  failing  to 
appear,  and  the  value  of  the  goods  and  the  damages,  or 
either  of  them,  as  the  case  may  be,  may  be  assessed,  as 
against  the  defendant  or  defendants  suffering  judgment  by 
default,  at  the  same  time  as  the  trial  of  the  action  or  issue 
therein  against  the  other  defendant  or  defendants,  unless 
the  Court  or  a  Judge  shall  otherwise  direct.  Provided  that 
the  Court  or  a  Judge  may  order  that  instead  of  a  writ  of 
inquiry  or  trial,  the  value  and  amount  of  damages,  or  either 
of  them,  shall  be  ascertained  in  any  way  which  the  Court 
or  Judge  may  direct.     (E.  106.) 

inciud©u  ui-      ^'     Where  the  writ  is  endorsed  with  a  claim  for  deten- 

dated  demand,    tion  of  goods  and  pecuniary  damages,  or  either  of  them, 

and  is  further  indorsed  for  a  liquidated  demand,  whether 
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specially  or  otherwise,  and  any  defendant  fails  to  appear 
to  the  writ,  the  plaintiff  may  enter  final  judgment  for  the 
debt  or  liquidated  demand,  interest  and  costs  against  the 
defendant  or  defendants  failing  to  appear,  and  interlocutory 
judgment  for  the  value  of  the  goods  and  the  damages,  or 
the  damages  only,  as  the  case  may  be,  and  proceed  as  men- 
tioned in  such  of  the  preceding  Rules  of  this  Order  as  may 
be  applicable.     (K  107.) 

8.  In  case  no  appearance  shall  be  entered  in  an  action  ActionfOT und. 
for  the  recovery  of  land,  within  the  time  limited  for  appear- 
ance, or  if  an  appearance  be  entered  but  the  defence  be 

limited  to  part  omy,  the  plaintiff  shall  be  at  liberty  to  enter 
a  judgment  that  the  person  whose  title  is  asserted  in  the 
writ  shall  recover  possession  of  the  land,  or  of  the  part 
thereof  to  which  the  defence  does  not  apply.     (E.  108.) 

9.  Where  the  plaintiff  has  indorsed  a  claim  for  mesne        ^'^^'K*^ 
profits,  arrears  of  rent,  or  damages  for  breach  of  contract,  an^^unages,^. 
upon  a  writ  for  the  recovery  of  land,  he  may  enter  judg- 
ment as  in  the  last  preceding  Rule  mentioned,  for  the  land  ; 

and  may  proceed  as  in  the  other  preceding  Rules  of  this 
Order  mentioned,as  to  such  other  claim  so  indorsed.  (E.  109.) 

10.  Where  judgment  is  entered  pursuant  to  any  of  the  setting^  wide 
preceding   Rules  of  this  Order,  it  shall  be  lawful  for  the  judgment. 
Court  or  a  Judge  to  set  aside  or  vary  such  judgment  upon 

such  terms  as  may  be  jusi     (E.  110.) 

11.  Where  the  action  is  in  respect  of  a  mortgage,  and  powd^re, 
the  plaintiff  claims  foreclosure  or  sale  or  redemption,  or  ggttg^^^*"' 
where  the  action  is  for  the  administration  of  an  estate,  or 

for  a  partition,  the  plaintiff  shall  be  entitled  to  a  judgment 
on  such  evidence  (ii  any)  and  in  such  cases  (as  nearly  as 
may  be),  as  provided  for  by  the  present  practice  relative 
thereto.     (O.  78.) 

12.  Where  the  action  is  for  the  foreclosure  or  redemp- Notioein'wKih 
tion  of  a  mortgage,  or  sale  of  mortgaged  premises,  if  the  < 
plaintiff  is  not  entitled  to  a  judgment  or  would  not  accord- 
ing to  the  present  practice  be  entitled  to  such  a  judgment 
or  order  as  he  desires,  he  shall  be  entitled  to  the  proper 
judgment  or  order,  on  notice  or  otherwise,  according  to  the 

said  practice  where  a  cause  is  heard  on  an  order  to  take 
the  Bill  pro  confesao  or  otherwise.     (O.  79.) 

13.  In  all  actions  not  by  the  rules  of  this  Order  other- j^^^^^gso^ 
wise  specially  provided  for,  in  case  the  party  served  with  action  may  pro- 
the   writ  does  not    appear  within  the  time  limited  for**^ 
appearance,  upon  the  filing  by  the  plaintiff,  of  a  proper 
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affidavit  of  service,  and  if  the  writ  is  not  specially  indorsed 
under  Order  III.,  Rule  5,  of  a  statement  of  claim,  the  action 
may  proceed  as  if  such  party  had  appeared,  subject,  as  to 
actions  where  an  account  is  claimed,  to  the  provisions  of 
Order  XV.     (E.  112.) 


ORDER  XIV. 

LEAVE    TO    SIGN    JUDGMENT    AND     DEFEND     WHERE     WRIT 
SPECIALLY    INDORSED. 

(79J  1.     Where  the  defendant  appears  to  a  writ  of  summons 

dJfSS^.  specially  indorsed  under  Order  III.,  Rule  5,  the  plaintiff  may, 

on  affidavit  made  by  himself,  or  by  any  other  person  who 
can  swear  positively  to  the  facts,  verifying  the  cause  of  ac- 
tion and  the  amount  claimed  (if  any),  and  stating  that  in 
his  belief  there  is  no  defence  to  the  action,  apply  to  a  Judge 
for  liberty  to  enter  final  judgment  for  the  amount  so  in- 
dorsed, together  with  interest,  if  any,  or  for  recovery  of  the 
land  (with  or  without  rent  or  mesne  profits),  as  the  case 
may  be,  and  costs.  The  Judge  may  thereupon,  unless  the 
defendant  by  affidavit  or  otherwise  shall  satisfy  him  that 
he  has  a  good  defence  to  the  action  on  the  merits,  or  dis- 
close such  facts  as  may  be  deemed  sufficient  to  entitle  him 
to  defend,  make  an  order  empowering  the  plaintifi*  to  enter 
judgment  accordingly.     (E.  115.) 

summoM^to  ^'    "^^^  application  by   the  plaintiff  for  leave  to  enter 

shew  cause.       final  judgment  under  the  last  preceding  rule  shall  be  made 

by  summons  returnable  not  less  than  four  clear  days  after 

service  accompanied  by  a  copy  of  the  affidavit  and  exhibits 

referred  to  therein.     (E.  116.) 

(81)  3.     The  defendant  may  show  cause  against  such  applica- 

cause.  ^.^^  j^^  affidavit,  or  (except  in  actions  for  the  recovery  of 
land),  by  offering  to  bring  into  Court  the  sum  indorsed  on 
the  writ.  Such  affidavit  shall  state  whether  the  defence 
alleged  goes  to  the  whole  or  to  part  only,  and  (if  so)  to 
what  part,  of  the  plaintiff's  claim.  And  the  Judge  may,  if 
he  think  fit,  order  the  defendant,  or,  in  the  case  of  a  Cor- 
poration, any  officer  thereof,  to  attend  and  be  examined 
upon  oath ;  or  to  produce  any  leases,  deeds,  books,  or  docu- 
ments, or  copies  of  or  extracts  therefrom.     (E.  117.) 

DefenSMto         ^*     ^  ^^  appears  that  the  defence  set  up  by  the  defend- 

pwt.  ant  applies  only  to  a  part  of  the  plaintiff's  claim,  or  that 

any  part  of  his  claim  is  admitted,  the  plaintiff  shall  have 

judgment  forthwith  for  such  part  of  his  claim  as  the  defence 
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doe6  not  apply  to  or  as  Ls  admitted,  subiect  to  such  terms, 
if  any,  as  to  suspending  execution,  or  tlie  payment  of  the 
amount  levied,  or  any  part  thereof,  into  Court  by  the  Sheriff, 
the  taxation  of  costs,  or  otherwise,  as  the  Judge  may  think 
fit.  And  the  defendant  may  be  allowed  to  de^nd  as  to  the 
residue  of  the  plaintiff's  claim.     (E.  118.) 

6.  l{  it  appears  to  the  Judge  that  any  defendant  has  a  p^^^Jf^^  ^ 
good  defence,  or  ought  to  be  permitted  to  defend  the  action,  defraSLitJ.* 
and  that  any  other  defendant  has  not  such  defence  and 
ought  not  to  be  permitted  to  defend,  the  former  may  be 
permitted  to  defend,  and  the  plaintiff  shall  be  entitled  to 
enter  final  judgment  against  the  latter,  and  may  issue  exe- 
cution upon  such  judgment  without  prejudice  to  his  right 
to  proceed  with  his  action  against  the  former.     (E.  119.) 

6.     Leave  to  defend  may   be  given  unconditionally,  or        (w.) 
subject  to  such  terms  as  to  giving  securitj',  or  time  and     ^*** 
mode  of  trial  (in  cases  which,  under  these  Rules,  may  be 
tried  without  a  jury),  or  otherwise,  as  the  Judge  may  think 
fit.     (E.  120.) 


lefend. 


ORDER    XV. 

APPLICATION     FOR     ACCOUNT. 

1.  Where  a  writ  of  summons  has  been  indorsed  for  an  ^j.  J^> 
account,  under  Order  III.,  Rule  7,  or  where  the  indorsement  oount.  ** 
on  a  writ  of  summons  involves  taking  an  account,  if  the 
defendant  either  fails  to  appear,  or  does  not  after  appear- 
ance, by  affidavit  or  otherwise,  satisfy  the  Court  or  Judg^ 

that  there  is  some  preliminary  question  to  be  tried,  an 
order  for  the  proper  accounts,  with  all  necessary  inquiries, 
and  directions  now  usual  in  similar  cases,  shall  be  forthwith 
made.     (E.  121.) 

2.  An  application  for  such  order  as  mentioned  in  the        (m.). 
last  preceding  Rule  shall  be  made  by  summons,  and  be  sup-  acuIS!*'*" 
ported  by  an  affidavit,  when  necessary,  tiled  on  behalf  of 
the  plaintiff,  stating  concisely  the  grounds  of  his  claim  to 
an  account.      The  application   may  be  made  at  any  time 
after   the   time   for  entering  an   appearance  has   expired.    • 


Summons  on  af< 
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ORDER    XVI. 

PAHTIES. 

1.  —  Generally. 

J  ind^*^*^Diaiii  ^'  "^^^  persons  may  be  joined  as  plaintiffs  in  whom  the 
m.  *'  ^  *  right  to  any  relief  claimed  is  alleged  to  exist,  whether  joint- 
ly, severally,  or  in  the  alternative.  And  judgment  may  be 
given  for  such  one  or  mure  of  the  plaintiffs,  as  may  be 
found  to  be  entitled  to  relief,  for  such  relief  as  he  or  they 
may  bo  entitled  lo  without  any  amendment.  But  the 
defendant,  though  unsuccessful,  shall  be  entitled  to  his 
costs  occasioned  by  so  joining  any  person  who  shall  not  be 
found  entitled  to  relief,  unless  the  Tourt,  or  a  Judge,  in 
disposing  of  the  costs,  shall  otherwi««e  direct.     (E.  123.) 

(88.^  2.     Where  an  acti'>n  has  been  commenced  in  the  name  of 

Wrong  pikintMt  ^jj^  wToug  pcrson  as  plaintiff,  or  where  it  is  doubtful 
whether  it  has  been  commenced  in  the  name  of  the  right 
plaintiff,  the  Court  or  a  Judge,  if  satisfied  that  it  has  been 
so  commenced  through  a  bona  fide  mista'e,  and  that  it  is 
necessary  for  the  determination  of  the  real  matter  in  dis- 
pute so  to  do,  may  order  any  other  person  to  be  substi- 
tuted or  added  as  plaintiff,  upon  sucn  terms  as  may  be 
just.     (E.  124.) 

(89.)  3.     Where  in  any  action  any  person  has  been  improperly 

i^nSsjofadM^*"  or  unnecessarily  joined  as  a  co-plaintiff,  and  a  defendant 
has  set  up  a  counter-claim  or  set-off,  he  may  obtain  the 
benefit  thereof  by  establishing  his  set-off  or  counter-claim 
as  against  the  parties  other  than  the  co-plaintiff  so  joined, 
notwithstanding  the  misjoinder  of  such  plaintiff  or  any  pro- 
ceeding consequent  thereon.     (E.  125.) 

(90.)  4.     All  persons   may  be  joined  as   defendants  against 

dante.'^  *°' whom  the  right  to  any  relief  is  alleged  to  exist,  whether 
jointly,  severally,  or  in  the  alternative.  And  judgment  may 
be  given  against  such  one  or  more  of  the  defendants  as  may 
be  found  to  be  liable,  according  to  their  respective  liabilities 
without  any  amendment.     (E.  126.) 

Def en^'is  not       ^'     It  shall  not  be  neccssary  that  every  defendant  shall 
il**  rooeedinw.  ^  interested  as  to  all  the  relief  prayed  for,  or  as  to  every 
^-  cause  of  action  included  in  any  proceedii^  against  him ; 

but  the  (Jourt  or  a  Judge  may  make  such  order  as  may 
appear  just,  to  prevent  any  defendant  from  .being  embar- 
rassed or  put  to  expense  by  being  required  to  attend  any 
proceedings  in  which  he  may  have  no  interest.     (E.  127.) 
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6.  The  plaintiff  may,  at  his  option,  join  as  parties  to  the  ^£Lin,r 
same  action  all  or  any  of  the  persons  severally,  or  jointly  nwtiee mi^bf 
and  severally,  liable  on  any  one  contract,  including  parties  ^^' 

to  bills  of  exchange  and  promissory  notes.     (E.  128.) 

7.  Where  the  plaintiff  is  in  doubt  as  to  the  person  from  ^^g„^y^;i,^ 
whom  he  is  entitled  to  redress,  he  may,  in  such  manner  as  exi^. 
hereinafter  mentioned,  or  as  may  be  prescribed  by  any 
special  order,  join  two  or  more  defendants,  to  the  intent 

that  in  such  action  the  question  as  to  which,  if  any,  of  the 
defendants  is  liable,  and  to  what  extent,  may  be  determined 
as  between  all  parties.    (E.  129.) 

8.  Trustees,  executors,  and  administrators  may  sue  and  RepreiOTUtive.. 
be  sued  on  behalf  of,  or  as  representing,  the  property  or 

estate  of  which  they  are  trustees  or  representatives,  without 
joining  any  of  the  persons  beneficially  interested  in  the 
trust  or  estate,  and  shall  be  considered  as  representing  such 
persons;  but  the  Court  or  a  Judge  may,  at  any  stage  of 
the  proceedings,  order  any  of  such  persons  to  be  made 
parties  either  in  addition  to,  or  in  lieu  of,  the  previously 
existing  parties.     (E.  ISO.) 

9.  Where  there  are  numerous  persons  having  the  uame        (96.) 
interest  in  one  cause  or  matter,  one  or  more  of  suchpersons  ^^rSvS!^^ 
may  sue  or  be  sued,  or  may  be  authorised  by  the  Cfourt  or 

a  Judge  to  defend,  in  such  cause  or  matter,  on  behalf  of, 
or  for  the  benefit  of,  all  persons  so  interested.     (E.  131.) 

10.  No  cause  or  matter  shall  be  defeated  by  reason  of  „^^>  ««« 

,,,-  ,    ,     t  m  •  f^i^^  Ranaeay  for  non 

the  mis-joinder  or  non-joinder  of  parties,  and  the  Court  JoiiKier  and  mis- 
may  in  every  cause  or  matter  deal  with  the  matter  in  con-  ^**'°^*'* 
troversy  so  far  as  regards  the  rights  and  interests  of  the 
parties  actually  before  it.     The  Court  or  a  Judge  may,  at 
any  stage  of  the  proceedings,  either  upon  or  without  the 
application  of  either  party,  and  on  such  terms  as  may 
appear  to  the  Court  or  a  Judge  to  be  just,  order  that  the 
Bames  of  any  parties  improperly  joined,  whether  as  plain-  i 
tiffs  or  as  defendants,  be  strucKout,  and  that  the  names  of  any , 
parties,  whether  plaintiffs  or  defendants,  who  ought  to  have 
been  joined,  or  whose  presence  before  the  Court  may  be 
necessary  in  order  to  enable  the  Court  effectually  and  com-i  \ 
pletely  to  adjudicate  upon  and  settle  all  the  questions  \ 
involved  in  the  cause  or  matter,  be  added.     No  person  shall 
be  added  as  a  plaintiff  sui^g  without  a  next  friend,  or  as 
the  next  friend  of  a  plaintiff  under  any  disability,  without 
his  own  couent  im,  writing  thereto.    Every  party  whose 
name  is  so  added  as  defendant  shall  be  served  with  a  writ 
of  summons,  oi:  notice,  in  manner  hereinafter  mentioned,  or 
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in  such  manner  as  may  be- prescribed  by  any  special  order » 
and  the  proceedings  as  against  such  party,  shall  be  deemed 
to  have  begun  only  on  the  service  of  such  writ  or  notice. 
(E.  188.) 

(w.)  11.    Any  application  to  add,  or  strike  out,  or  substitute 

ain^d  M^to  par  a  plaintiff  or  defendant  may  be  made  to  the  Court  or  a 

^^-  Judge  at  any  time  before  trial  by  motion  or  summons,  or 

at  the  trial  of  the  action  in  a  summary  manner.     (E.  134.) 

serving^lw  de.  ^^-  Where  a  defendant  is  added  or  substituted,  the 
fendantwith  olaiutiff  shall,  uulcss  Otherwise  ordered  by  the  Court  or  a 
^^  Judge,  file  an  amended  copy  of  and  sue  out  a  writ  of  sum- 

mons, and  serve  such  new  defendant  with  such  writ,  or 
notice  in  lieu  of  service  thereof,  in  the  name  manner  as 
original  defendants  are  served.     (E.  135.) 

g^^^^j^^^  13.  If  a  statement  of  claim  has  been  delivered  previously 
•tatementof  to  such  defendant  being  added,  the  same  shall,  unless  other* 
claim.  ^jg^  ordered  by  the  Court  or  Judge,  be  amended  in  such 

manner  as  the  making  such  new  defendant  a  party  shidl 
render  desirable ;  and  a  copy  of  such  amended  statement  of 
claim  shall  be  delivered  to  such  new  defendant  at  the  time 
when  he  is  served  with  the  writ  of  summons  or  notice,  or 
afterwards  within  four  days  after  his  appearance.  (O.  106.) 

S. — Partners, 
(100.)  14.    Any  two  or  more  persons  claiming  or  being  liable 

Firm  nam*  to  be  ,  "'  '^  -i    •      *  i  ^^  •  *?, 

used.  as  co*partners  may  sue  qr  be  sued  in  the  name  of  the  re-* 

spective  firms,  if  any,  of  which  such  persons  were  co-part* 
ners  at  the  time  of  the  accruing  of  the  cause  of  action ;  and 
any  party  to  an  action  may  in  such  case  apply  by  summons 
to  a  Judge  for  a  statement  of  the  names  of  the  persons  who 
were,  at  the  time  of  the  accruing  of  the  cause  of  action,  co* 
partners  in  any  such  firm,  to  be  furnished  in  such  manner^ 
and  verified  on  oath  or  otherwise,  as  the  Judge  may  direct.  * 
Provided  that,  in  the  case  of  a  co-partnership  which  has 
been  dissolved,  to  the  knowledge  of  the  plaintiff,  b^ore  the 
commencement  of  the  action,  the  writ  of  summons  shall  be 
served  upon  every  person  sought  to  be  made  liable.  (R  136.) 

aoi.)  16.    Any  person  carrying  en  business  in  the  name  of  a 

^«nWi„it^^^  appai;ently  oonsbting  of  more  than  one  person,  may  be 
sued  in  the  name  of  such  firm.    (E.  137.) 

S. — Persona  voider  dieoMUty. 

(m.)  16.    Infiints  may  sue  as  plaintiffs  by  their  next  friends^ 

infMitt.  ^  1^^  manner  practised  before  the  passing  of  the  Act ;  and 

may,  in  like  manner,  defend  by  their  goardiaas  appointed 
for  that  purpose.    (E.  138.) 
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17.  Married  women  may  sue  and  be  sued,  as  provided  ^    Xy®> 
by  the  Married  Women's  Pioperty  Act  of  1884.     (E.  138.)   ^'"^  '^•°- 

18.  Where  lunatics  and  persons  of  unsound  mind,  notjjamSSH'^ 
so  found   by  judicial   decision  or  inquisition,  might  respec- 
tively before  the  passing:  of  the  Act  have  sued  as  plaintiffs, 

or  would  have  been  liable  to  be  sued  as  defendants  in  any 
action  or  suit,  they  may  respectively  sue  as  plaintiffs  in  any 
action  by  their  guardian,  or  next  friend,  accoiding  to  the 
present  practice,  except  as  amended  by  these  Rules,  and 
may  in  like  manner  defend  any  action  by  their  committees 
or  guardians  appointed  for  that  purpose.     (K  139.) 

19.  An  infant  shall  not  enter  an  appearance  except  by  ^     ^^^h 
his  guardian  ad  litem.    No  order  for  the  appointment  of  gSSSS^  ^ 
such  guardian  shall  be  necessary,  but  the  solicitor  applying 

to  enter  such  appearance,  shall  make  and  file  an  affidavit  in 
the  Form  No.  8  in  Appendix  A.,  Part  II,  with  such  varia- 
tions as  circumstances  may  require.    (B.  140.) 

20.  Every  infant  served   with  a  petition  or  notice  of ,^  Ooj.) 

•  4.x  1-    11  4.1.     i_  Order  not  nveaf 

motion,  or  summons  in  a  matter,  shall  appear  on  the  pear-Mj. 
ing  thereof,  by  a  guardian  ad  litem  in  all  cases  in  which 
the  appointment  of  a  special  guardian  is  not  provided  for. 
No  order  for  the  appointment  of  such  guardian  shall  be 
necessary,  but  the  solicitor  by  whom  he  appears  shall  pre- 
viously make  and  file  an  affidavit  as  in  the  last  Rule  men- 
tioned.    (E.  141.) 

21.  Before  the  name  of  any  person  shall  be  used  in  any  oonMwfvy  next 
action  as  next  friend  of  any  infant,  or  other  party,  or  as  M»od. 
relator,  such  person  shall  sign  a  written  authority  to  the 
solicitor  for  that  purpose,  and  the  authority  shall  be  filed. 

(E.  142.) 

22.  In   all  causes  or  matters  to   which  any  infant  or       Oob.) 
person  of  unsound  mind,  whether  so  found  by  inquisition  ^^der^T' 
or  judicial  decision  or  not,  or  person  under  any  other  disa-*""*^- 
bility,  is  a  party,  any  consent  as  to  the  mode  of  taking 
evidence,  or  as  to  any  other  procedure  shall,  if  given  with 

the  consent  of  the  Court  or  a  Judge  by  the  next  friend, 
guardian,  committee,  or  other  person  acting  on  behalf  of 
the  person  under  disability,  have  the  same  force  and  effect 
as  if  such  party  were  under  no  disability,  and  had  given 
such  consent.  Provided  that  no  such  consent  by  any  com* 
mittee.  next  friend  or  guardian  of  a  lunatic  shall  be  valid 
as  between  him  and  the  lunatic  unless  given  with  the 
sanetion  of  the  Court  or  a  Judge.    (£.  148.) 
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4. — Proceedings  by  or  agai/nst  Paupers. 

(109.)^       23.    Any  person  may  be  admitted,  in  the  manner  here- 
cUSotT^      '  tofore  accuBtomed,  to  sue  or  defend  as  a  pauper  on  proof 
that  he  is  not  worth  $60,  bis  wearing  apparel  and  the 
subject-matter  of  the  cause  only  excepted.    (E.  144.) 

Opinio  S^joun-  ^^*  '^  pe»'8on  dcsirous  of  suing  as  a  pauper  shall  lay  a 
mL  case  before  counsel  for  his  opinion,  whether  or  not  he  has 

reasonable  grounds  for  proceeding.     (E,  145.) 

0"^  25.  No  person  shall  be  permitted  to  sue  as  a  pauper, 
unless  the  case  laid  before  counsel  for  his  opinion,  and  his 
opinion  thereon,  with  an  affidavit  of  the  party,  or  his 
solieitor,  that  the  case  contains  a  full  and  true  statement  of 
all  the  material  facts,  to  the  best  of  his  knowledge  and 
belief,  shall  be  produced  before  the  Court  or  Judge,  to 
whom  the  application  is  made,  and  no  fee  shall  be  payable 
by  a  pauper  to  his  counsel  or  solicitor.    (£.  146.) 

^^J^i^L.         26.    A  person* admitted  to  sue  or  defend,  as  a  pauper, 

MO  court  IM.  til  1*^1.     11.  j4»  ^r%     ^  Am  \  ^         K^        ' 

shall  not  be  liable  to  any  court  fee.    (E.  147.) 

„     (ns.)  27.    Where  a  person  is  admitted  to  sue  or  defend  as  a 

beMBigned.  paupcr,  the  Court  or  a  Judge  may,  if  necessary,  assign 
counsel,  or  solicitor,  or  both,  to  assist  him,  and  a  counsel  or 
solicitor  so  assigned,  shall  not  be  at  liberty  to  refuse  his 
assistance,  unless  he  satisfies  the  Court  or  Judge  that  he 
has  some  good  I'eason  for  refusing.    (E.  148.) 

Nof*?^**^  It-  **'  Whilst  a  person  sues  or  defends  as  a  pauper  no 
ted.  ^  ^^^  person  shall  take,  or  agree  to  take,  or  seek  to  obtain  from 
him,  any  fee,  profit,  or  reward  for  the  conduct  of  his  busi- 
ness in  the  Court,  and  any  person  who  takes  or  agreen 
to  take,  or  seeks  to  obtain  any  such  fee,  profit,  or  reward 
shall  be  guilty  of  a  contempt  of  Court    (E.  149.) 

(116.)  29.    If  any  person,  admitted  to  sue  or  defend  att  a 

£^toJ^^  pauper,  gives  or  agrees  to  give,  any  such  fee,  profit,  or  re- 
let, ward,  he  shall  be  forthwith  dispaupered,  and  shall  not  be 

afterwards  admitted  again,  in  the  same  cause,  to  sue  or 

defend  as  a  pauper.    (£.  160.) 

(U6.)  30.    No  notice  of  motion  shall  be  served,  or  summons 

soudMorto^dgn  jgg^^^  |^j  q^  petition  shall  be  presented,  on  behalf  of 

any  person,  admttted  to  sue  or  defend  as  a  pauper,  except 

for  the  discharge  of  his  solicitor,  unless  it  is  signed  by  ms 

solicitor.    (E.  151.) 

unneMwy  31.  It  shall  be  the  duty  of  the  solicitor,  assigned  to  a 
KSSSSu'^^^  person  admitted  to  sue  or  defend  as  a  pauper,  to  take  care 
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that  no  notice  is  servi^d,  or  summons  issued,  or  petition 
presented,  without  good  cause.     (E.  152.) 

32.  Costs,  ordered  to  be  paid  to  a  person  admitted  to^^^^^^^^,^ 
sue  or  defend  as  a  pauper,  shall,  unless  the  Court  or  a  Judge 

shall  otherwise  direct,  be  taxed  as  in  other  cases.     (E.  153.) 

5. — Administration  and  Execviion  of  Trusts, 

33.  In  any  case  in  which  the  right  of  an  heir-at-law^  or       ai9.) 
the  next  of  kin  or  a  class  shall  depend  upon  the  construe- ^to^^pi^raSt 
tion  which  the  Court  or  a  Judge  may  put  upon  an  instru-  ^'^•^ 
iQent,  and  it  shall  not  be  known  or  shall  be  difficult  to  as- 
certain who  is  or  are  such  heir-at-law,  or  next  of  kin  or  class, 

and  the  Court  or  Judge  shall  consider  that  in  order  to  save 
expense,  o^  fcH*  some  other  reason,  it  will  be  convenient  to 
have  the  questions  of  construction  determined  before  such 
heir-at-law,  next  of  kin,  or  class  shall  have  been  ascertained 
by  means  of  inquiry  or  otherwise,  the  Court  or  Judge  may 
appoint  some  one  or  more  persons  to  represent  such  heir- 
at-law,  next  of  kin,  or  class,  and  the  judgment  of  the  Court 
or  Judge  in  the  presence  of  such  persons,  shall  be  binding 
upon  the  heir-at-law,  next  of  kin,  or  class  so  represented 
(E.  154.) 

34.  Any  residuary  legatee  or  next  t)f  kin  entitled  to  ftR^dSuy^e- 
judgment  or  order  for  the  administration  of  the  personal  gateeaadnexft 

estate  of  a  deceased  person,  may  have  the  same  without  ^^'^'^ 
serving  the  remaining  residuary  legatees  or  next  of  kin. 
(KI5S.) 

36.  Any  legatee  interested  in  a  legacv  charged  upon  real  1^,,^^^^ 
estate^  and  any  person  interested  in  tne  proceeds  of  real  ohwge  on  realty. 
-estate  directed  to  be  sold,  and  who  may  be  entitled  to  a 
judgment  or  order  for  the  administration  of  the  estate  of  a 
dec^ised  person,  may  have  the  same  without  serving  any 
other  legatee  or  person  interested  in  the  proceeds  of  the 
estate.    (E.  156.) 

36.    Any  residuary  devisee  or  heir  entitled  to  the  lifcejj^^|g^>j^ 
judgment  or  order,  may  have  the  same  without  serving  anyviaeMuidhein. 
co-residuary  devisee  or  co-heir.    (E.  157.) 

87.    Any  <hw  of  several  ^estuis  que  trust  under  any  deed  ^^^^JJ^) 
or  instrument  entitled  ta  a  judgOMnt  or  order  for  die  ex-t  -    ^"* 
^eeution  of  ihe  trusts  of  ^^  <feed  0r:iaBtrument,  may  have 
the  same,  without  serving  any  other  cestui  que  trust. 
(E.  168.) 
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^    024.)  38.     In  all  caHCS  of  actions  for  the  prevention  of  waste 

^  '  or  otherwise  for  the  protection  of  property,  one  person  may 

sue  on  behalf  of  himself  and  all  persons  having  the  same 
interest     (E.  159.) 

RemeJyagainst      39-     Any   cxecutor,  administrator,  or  trustee    entitled 
one  legmtee,  &c  thereto  may  have  a  judgment  or  order  against  any  one  leg- 
atee, next  of  kin,  or  cestui  que  trust  for  the  administratioQ 
of  the  estate  or  the  execution  of  the  trusts.  (E.  160.) 

(lae.)  40.     The  Court  or  a  Judge  may  require  any  person  ta 

Conduct  of  th6    ,  j  .       .  ..^  T  j*^ 

proceedings,  be  made  a  party  to  any  action  or  proceeding,  and  may  give 
the  conduct  of  the  action  or  proceeding  to  such  person  as 
may  be  deemed  best,  and  may  make  such  order  in  any 
particular  ease  as  may  be  deemed  best  for  placing  the  de- 
fendant on  the  record  on  the  same  footing  in  regard  to  costs 
as  other  parties  having  a  common  interest  with  him  in  the 
matters  in  question.     (B.  161.) 

Notioe^to '^ther       *^*    W^^''^^^^,  in  any  action  for  the  administration  of 

portiw.  °  ^'  the  estate  of  a  deceased  person  or  the  execution  of  the 

trusts  of  any  deed  or  instrument,  or  for  the  partition  or 

sale  of  any  hereditaments,  a  judgment  or  an  order  has  been 

pronounced  or  made — 

(a)  Under  Order  XV. 

(b)  Under  Order  XXXII. 

(c)  Affecting  the  rights  or  interests  of  persons  not 
parties  to  the  action ; 

The  Court  or  a  Judge  may  direct  that  any  persons  in- 
terested in  the  estate,  or  under  the  trust,  or  in  the  her- 
editaments, shall  be  served  with  notice  of  the  judgment 
or  order;  and  after  such  notice  such  persons  shall  be  bound 
by  the  proceedings,  in  the  same  manner  as  if  they  had 
originallv  been  made  parties,  and  shall  be  at  liberty  to 
attend  tne  proceedings  under  the  judgment  or  order.  Any 
person  so  served  may,  within  one  month  after  such  service, 
apply  to  the  Court  or  a  Judge  to  discharge,  vary,  or  add  to 
the  judgment  or  order.    (£.  162.) 

pereo^^tified  ^2.  It  shall  not  be  necessary  for  any  person  served  with 
to  iwpeMT  a8  de-  noticc  of  any  judgment  or  order,  to  obtain  an  order  for 
fondant.  liberty  to  attend  the  proceedings  under  such  judgment  or 

order,  but  such  person  shall  be  at  liberty  to  attend  the 
proceedings  upon  entering  an  appearance  in  the  same  man- 
ner, and  subject  to  the  same  provisions^  as  a  d^endaiiit 
entering  an  appearance.    (K  168.) 
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43.  A  memorandum  of  the  service  upon  any  person  of  g^^^^f  •>  . 
notice  of  the  judgment  or  order  in  any  action  under  Rule    *^  °  '*''  ^• 
41  shall  be  entered  in  the  Prothonotary's  OflSce  upon  due 

proof  by  affidavit  of  such  service.     (E.  164.) 

44.  Notice  of  a  judgment  or  order  served  pursuant  to  Notio©^  en- 
Rule  41  shall  be  entitled  in  the  action  and  there  shall  be  en-  titled  and  form, 
dorsed    thereon    a  memorandum    in   the  Form   No.    22, 
Appendix  G.     (E.  165.) 

45.  Notice  of  a  judgment  or  order  on  an  infant  or  person  jj<,|joe^^n?nf»nt 
of  unsound  mind,  not  so  found  by  inquisition  or  judicial  or  lunatic.   ^ 
decision  shall  be  served  in  the  same  manner  as  a  writ  of 
summons  in  an  action.     (E.  166.) 

46.  In  any  cause  or  matter  to  execute  the  trusts  of  a       (isi.) 
will  it  shall  not  be  necessary  to  make  the  heir-at-law  a  law^eoessaiy 
party,  but  the  plaintiff  shall  be  at  liberty  to  make  the  heir-  p***^* 
at-law  a  party  where  he  desires  to  have  the  will  establish- 
ed against  him.     (E.  167.) 

47.  If  in  any  cause,  matter,  or  other  proceeding,  it  shall  where^  repre- 
appear  to  the  Court  or  a  Judge  that  any  deceased  person  sentative. 
who  was  interedted  in  the  matter  in  question  has  no  legal 
personal  representative,  the  Court  or  Judge  may  proceed  in 

the  absence  of  any  pei*son  representing  the  estate  of  the 
deceased  person,  or  may  appoint  some  person  to  represent 
his  estate  for  all  the  purposes  of  the  cause,  matter,  or  other 
proceeding,  on  such  notice  to  such  persons,  if  any,  as  the 
Court  or  Judge  shall  think  lit,  either  specially  or  generally 
by  public  advertisement,  and  the  order  so  made,  and  any 
order  consequent  thereon,  shall  bind  the  estate  of  the 
deceased  person  in  the  same  manner  in  every  respect  as  if  a 
duly  Constituted  legal  personal  representative  of  the 
deceased  had  been  a  party  to  the  cause,  matter  or  proceed- 
ing.   (E.  168.)    ♦ 

48.  In  any  cause  or  matter  for  the  administration  of       om.) 
the  estate  of  a  deceased  person,  no  party  other  than  thoto^^^^ 
executor  or  administrator  shall,  unless  by   leave   of  the****°«^*»- 
Court  or  a  Judge,  be  entitled  to  Appear  either  in  Court  or 

in  Chambers  on  tibe  claim  of  any  person  not  a  party  to  the 
cause  or  matter  against  the  estate  of  the  deceased  person  in 
respect  of  any  debt  or  liability.  The  Court  or  a  Judge  may 
direct  or  give  liberty  to  any  other  party  to  the  cause  or 
matter  to  appear,  either  in  addition  to  or  in  the  place  of  the 
executor  or  administrator,  upon  such  terms  as  to  costs  or 
otherwise  as  they  or  he  shall  think  fit.    (E.  169.) 
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6.— Third  Party  Procedure. 
^'^.9^1 49.     Where  a  defendant  clamu  to  be  entitled  to  contri- 

^OBOC  to  pnsoM 

liable  to  cootrib^  DUtion,  or  indemnity  over  against  any  person  not  a  party 
^^dJt^S^  to  the  action,  he  may,  by  leave  of  the  Court  or  a  Judge, 
issue  a  notice,  (hereinafter  called  the  third- party  notice),  to 
that  eflkct,  stamped  with  the  seal  with  which  writs  bf  sum- 
mons are  sealed.  A  copy  of  such  notice  shall  be  filed  with 
the  proper  ofllcer  and  served  on  such  person  according  to 
the  rules  relating  to  the  services  of  writs  of  summons.  The 
notice  shall  state  the  nature  and  grounds  of  the  claim,  and 
shall,  unless  othervnse  ordered  by  the  Court  or  a  Judge,  be 
served  within  the  time  limited  for  delivering  his  defence. 
Such  notice  may  be  in  the  form  or  to  the  effect  of  the 
Form  No.  1,  Appendix  B,  with  such  *  variations  as  circum* 
stances  may  require,  and  therewith  shall  be  served  a  copy 
of  the  statement  of  claim,  or  if  there  be  no  statement  of 
claim,  then  a  copy  of  the  writ  of  summons  in  the  action. 
(E.  17«.) 


(IM.) 


^ 50.    If  a  person  not  a  pcoty  to  the  action,  who  is  served 

^^»uM»  by  as  mentioned  in  Rule  49,  (hereinafter  called   the  third*- 

^^^'^'  pft^^y),  desires  to  dispute  the  plaintiff's  claim  in  the  action 
as  against  the  defendant  on  whose  behalf  the  notice  has 
been  given*  or  his  own  liability  to  the  defendlmt,  the  third 
party  must  enter  an  appearance  in  the  action  within  ten 
days  from  the  service  of  the  notice.  In  default  of  his  so 
doing,  he  shiJl  be  deemed  to  admit  the  validity  of  the 
judgment  obtained  against  such  defendant,  whether  obtain-* 
ed  by  consent  or  otherwise,  and  his  own  liability  to  contri- 
bute or  indemnify,  as  the  case  may  be,  to  the  extent  claim- 
ed  in  the  third-party  notice.  Provided  always,  that  a  per- 
son so  served  and  &iling  to  appear  within  said  period  of 
ten  days  may  apply  to  the  Court  or  a  Judge  for  leave  to 
appear,  and  suon  leave  may  be  given  upon  such  terms,  if 
any,  as  the  Court  or  Judge  shall  think  fit.    (E.  171.) 

Detoupy  tuid     ^^'    ^^^^  ^®  third  party  makes  default  in  entering  an 
iNwty.  appearance  in  the  action,  in  case  the   defendant  giving 

the  notice  suffer  judgment  by  de&ult,  he  shaU  be  entitled 
at  any  time,  after  satisfisu^tion  of  the  judgment  against 
himself,  or  before  such  satisfaction,  by  leave  of  the  Court 
or  a  Judge,  to  enter  judgment  against  the  third  party  to 
the  extent  of  the  contribution  or  indemnity  claimed  in  the 
third-party  notice ;  provided  that  it  shall  be  lawful  for  the 
Court  or  a  Judge  to  set  aside  or  vary  such  judgment  upon 
I  as  may  aaem  just.    (E.  172.) 
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52.  Where  a  third  party  makes  ciefanlt  in  entering  ^'^  jud^^;^,^^,,^ 
appearance  in  the  action,  in  case  the  action  is  tried  and  thirS^uty  after 
results  in  favor  of  the  plaintiff,  the  Judge  who  tries  the  ac-**^* 

tion  may,  at  or  after  the  trial,  enter  such  judgment  as  the 
nature  of  the  case  may  require  for  the  defendant  giving  the 
notice  against  the  third  party  ;  provided  that  execution 
thereof  be  not  issued  without  leave  of  the  Judge  until  after 
satisfaction  by  such  defendant  of  the  verdict  or  judgment 
against  him.  And  if  the  action  is  finally  decided 
in  the  plaintiff's  favour,  otherwise  than  by  trial,  the  Court 
or  a  Judge  may,  on  application  by  motion  or  summons,  as 
the  case  may  be,  order  such  judgment  as  the  nature  of  the 
case  may  require  to  be  entered  for  the  defendant  giving  the 
notice  against  the  third  party,  at  any  time  after  satisfaction 
by  the  defendant  of  the  amount  recovered  by  the  plaintiff 
against  him.     (E.  173.) 

53.  If  a  third  party  appears  pursuant  to  the  third- Dj^^^to 
party  notice,  the  di^fendant  giving  the  notice  may  apply  to  **»*«*  i»rty 
the  Court  or  a  J  udge  for  directions,  and  the  Court  or  a 
Judge,  upon  the  hearing  of  such  application,  may,  if  satis- 
fied that  there  is  a  question  proper  to  be  tried  as  to  the 
liability  of  the  third  party  to  make  the  contribution  or 
indemnity  claime  1.  in  whole  or  in  part,  order  the  question 

of  such  liability,  as  between  the  third  party  and  the  defend- 
ant giving  the  notice,  to  be  tried  in  such  manner,  at  or 
after  the  trial  of  the  action,  as  the  Court  or  Judge  may 
direct;  and,  if  not  ^'»  satisfied,  may-order  such  judgment  as  the 
nature  of  ttte  case  may  require,  to  be  entered  in  favour  of 
the  defendant  giving  the  notice  against  the  third  party. 
(E.  174.) 

54.  The  Court  or  a  Judge    upon  the  hearing  of  theijri^o^jj;^^^ 
application  mentioned   in  Rule  53  may,  if  it  shall  appear  o'*»»w  party, 
desirable  to  do  so,  give  the  third  party  liberty  to  defend 

the  action,  upon  such  terms  as  may  be  just,  or  to  appear 
at  the  trial  and  take  such  part  therein  as  may  be  just, 
and  generally  may  order  such  proceedings  to  be  taken, 
documents  to  be  delivered,  or  amendments  to  be  made,  and 
give  such  directions  as  to  the  Court  or  Judge  shall  appear 
proper,  for  having  the  question  most  conveniently  deter- 
mined, and  as  to  the  mode  and  extent  in  or  to  which  the 
third  party  shall  be  bound  or  made  liable  by  the  judgment 
in  the  action.     (E.  175.) 

55.  The  Court  or  a  Judge  may  decide  all  questions  of  ^^^^^gf  to  third 
coets,  as  between  a  third  party  and  the  other  parties  to  the  party, 
action,  and  may  order  any  one  or  more  to  pay  the  costs  of 

any  other,  or  others,  or  give  such  direction  as  to  costs  as 
the  justice  of  the  case  may  require.    (E.  176.) 


defendants. 
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a42.)  56.     Where  a  defendant  claims  to  be  entitled  to  contribu- 

cedure'b^Mm^  tion  OF  indemnity  against  any  other  defendant  to  the 
action,  a  notice  may  be  issued  and  the  same  procedure  shall 
be  adopted,  for  the  determination  of  such  questions  be- 
tween the  defendants,  as  would  be  issued  and  taken  against 
such  other  defendant,  if  such  last-mentioned  defendant  were 
a  third  party;  but  nothing  herein  contained  shall  prejudice 
the  rights  of  the  plaintiff  against  any  defendant  in  the 
action.     (E.  177.) 


No  abatement. 


ORDER    XVIL 

CHANGE  OF  PARTIES  BY   DEATH,   &C. 

Stement.  ^'  ^  causc  or  matter  shall  not  become  abated  by  reason 
of  the  marriage,  death,  or  bankruptcy  of  any  of  the  parties, 
if  the  cause  of  action  survive  or  continue,  and  shall  not 
become  defective  by  the  assignment,  creation  or  devolution 
of  any  estate  or  title  pendente  lite;  and,  whether  the  cause  of 
action  survives  or  not,  there  shall  be  no  abatement  by  rea- 
son of  the  death  of  either  party  between  the  verdict  or 
finding  of  the  issues  of  fact  and  the  judgment,  but  judg- 
ment may  in  such  case  be  entered,  notwithstanding  the 
death.     (E.  178.) 

PartiwbeOTming  ^'  ^^  ^^®  ^^  *^^  marriage,  death  or  assignment,  or  devo- 
interested  to  lution  of  cstatc  by  opcratiou  of  law,  of  any  party  to  a  cause 
aveno  ce.  ^^  matter,  the  Court  or  a  Judge  may,  if  it  be  deemed  neces- 
sary for  the  complete  settlement  of  all  the  questions  in- 
volved, order  that  the  husband,  personal  representative, 
trustee,  or  other  successor  in  interest,  if  any,  of  any  such 
party  be  made  a  party,  or  be  served  with  notice  in  such 
manner  and  form  as  hereinafter  prescribed,  and  on  such 
terms  as  the  Court  or  Judge  shall  think  just,  and  shall 
make  such  order  for  the  disposal  of  the  cause  or  matter  as 
may  be  just.     (E.  179.) 

suooeworhi  titie     ^'     ^^  ^^^®  ^^  ^^  assignment,  creation,  or  devolution  of 
o' estoteto be    any  estate  or  title,  pendente  lite,  the  cause  or  matter  may 
be  continued  by  or  against  the  person  to  or  upon  whom 
such  estate  or  title  has  come  or  devolved.     (E.  180.) 

Power  tc^iu  in  ^'  Where  by  reason  of  marriage,  death,  assignment,  or 
persons  boeom-  auv  Other  cvout  occurriuor  after  the  commencement  of  a 
cause  or  matter,  and  causmg  a  change  or  transmission  of 
interest  or  liability,  or  by  reason  of  any  person  interested 
coming  into  existence  atter  the  commencement  of  the  cause 
or  matter,  it  becomes  necessary  or  desirable  that  any  persoa 


ing  interested. 
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not  already  a  party  should  be  made  a  party,  or  that  any 
person  already  a  party  should  be  made  a  party  in  another 
capacity,  an  order  that  the  proceeding's  shall  be  carried  on 
between  the  continuing  parties,  and  such  new  party  or  par- 
ties, may  be  obtained  ex  'parte  on  application  to  the  Court 
or  a  Judge,  upon  an  allegation  of  such  change,  or  transmis- 
sion of  interest  or  liability,  or  of  such  person  interested 
having  come  into  existence.    (E.  181.) 

5.  An  order  obtained  as  in  the  last  preceding  Rule  men-onier^uJie 
tioned,  shall,  unless  the  Court  or  Judge  shall  otherwise  ■®'^**  ®"  ""^ 
direct,  be  served  upon  the  continuing  party  or  parties,  or 

their  solicitors,  and  also  upon  each  such  new  party,  unless 
the  person  making  the  application  be  himself  the  only  new 
party,  and  the  order  shall  from  the  time  of  such  service, 
subject,  nevertheless,  to  the  next  two  following  Rules,  be 
binding  on  the  persons  served  therewith,  and  every  person 
served  therewith  who  is  not  already  a  party  to  the  cause 
or  matter,  shall  be  bound  to  enter  an  appearance  thereto 
within  the  same  time  and  in  the  same  manner  as  if  he  had 
been  served  with  a  writ  of  summons.     (E.  182.) 

6.  When  any  person  who  is  under  no  disability  or  under  ^  .i^*^^^, 
no  disability  other  than  coverture,  or  being  under  any  *^  ^^  ^' 
disability  other  than  coverture,  but  having  a  guardian  ad 

litem  in  the  cause  or  matter,  shall  be  served  with  such 
order  as  in  Rule  4  mentioned,  such  person  may  apply  to 
the  Court  or  a  Judge  to  discharge  or  vary  such  order  at 
any   time  within  twelve  days   from   the   service   thereof.  ^ 
(E.  183.) 

7.  Where  any  person  being  under  any  disability  other        049.) 
than  coverture,  and  not  having  a  guardian  ad  litem  in  the  dSSSSy!"  ^' 
cause  or  matter,  is  served  with  any  order  as  in  Rule  4  men- 
tioned, such  person  may  apply  to  the  Court  or  a  Judiije  to 
discharge  or  vary  such  order  at  any  time  within  twelve  days 

firom  the  appointment  of  a  guardian  ad  litem  for  such  party 
and  until  such  period  of  twelve  days  shall  have  expired  such 
order  shall  have  no  force  or  effect  as  against  such  last  men- 
tioned person.     (K  184.) 

8.  When  the  plaintiff  or  defendant  in  a  cause  or  matter        asa) 
dies,  and  the  cause  of  action  survives,  but  the  person  enti-  SiSg^toSr 
tied  to  proceed  fails  to  proceed,  the  defendant,  (or  the  person  ***  p"***^- 
against  whonf  the  cause  or  matter  may  be  continued),  may 

apply  by  summons  to  compel  the  plaintiff,  (or  the  person 
entided  to  proceed),  to  proceed  within  such  time  as  may  be 
ordered :  and  in  default  of  9uch  proceeding,  judgment  may 
be  entered  for  the  defendant,  or,  as  the  case  may  be,  for  the 
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person  against  whom  the  cause  or  matter  might  have  been 
continued  ;  and  in  such  ease,  if  the  plaintiff  has  died,  execu> 
tion  may  issue  as  in  the  case  provided  for  by  Order  XL, 
Rule  23.    (K  185.) 

certMteSc^of  ^-  Where  any  cause  or  matter  becomes  abated,  or  in  the 
abatement.  casc  of  any  such  chaoge  oi  interest  as  is  by  this  order  pro- 
vided for,  the  solicitor  for  the  plaintiff  or  person  having  the 
conduct  of  the  cause  or  matter,  as  the  case  may  be,  shall 
certify  the  fact  to  the  proper  oflScer,  who  shall  cause  an 
entry  thereof  to  be  made  in  the  Cause  Book  opposite  to  the 
name  of  such  cause  or  matter.     (E.  186.) 

^^(152.)  1%,    Where  any  cause  or  matter  shall  have  been  stand- 

abated  cauL.  ing  for  one  year  in  the  Cause  Book  marked  as  *'  abated,"  or 
standing  over  generaUy,  such  cause  or  matter  at  the  expi- 
ration of  the  year  shall  be  struck  out  of  the  Cause  Book. 
(E.  187.) 


ORDER  XVni. 


JOINDER  OF  CAUSES  OF  ACTION. 


subjeS  to  Older  ^-  ^^^ject  to  the  followiug  Rulcs  of  this  Order,  the 
sererai  causes  of  plaintiff  may  uuitc  in  the  same  action  several  causes  of 
a^OT  may  be  ^q^[qj^^  j^y^  jf  j|^  appear  to  the  Court  or  a  Judge  that  any 
such  causes  of  action  cannot  be  conveniently  tried  or  dis- 
posed of  together,  the  Court  or  Judge  may  order  separate 
trials  of  any  of  such  causes  of  action  to  be  had,  or  may  make 
such  other  order  as  may  be  necessary  or  expedient  for  the 
separate  disposal  thereof     (E.  188.) 

^5^)  2.     No  cause  of  action  shall,  unless  by  leave  of  the  Court 

actioDB  for  land,  or  a  Judgc,  be  joiued  with  an  action  for  the  recovery  of 
land,  except  claims  in  respect  of  mesne  profits  or  arrears  of 
rent  or  double  value  in  respect  of  the  premises  claimed,  or 
any  part  thereof,  and  damages  for  breach  of  any  contract 
under  which  the  same  or  any  part  thereof  aie  held,  or  for 
any  wrong  or  injury  to  the  premises  claimed.     (E.  189.) 

And  cu^^s  b  ^*  Claims  by  a  trustee  in  bankruptcy  or  insolvency  as 
tnwt^  in  bank-  such,  shall  not,  uulcss  by  leave  of  the  Court  or  a  Judge,  be 
niptcy.  joined   with   any   claim   by  him  in   any   otljer  capacity. 

(E.  190.) 

B  or^iSilwt        *•     Claims  by  or  against  husband  and  wife  may  be  join- 
niuSed  personB.  ed  with  claims  by  or  against  either  of  them  separately, 
(K  191.) 
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5.  Claims  by  or  against  an  executor  or  administrator, jj^^[f^>. 
as  such,  may  be  joined  with  claims  by  or  against  him  per-  "' 
sonally,  provided  the  last-mentioned  claims  are  alleged  to 

arise  with  reference  to  the  estate  in  respect  of  which  the 
plaintiff  or  defendant  sues  or  is  sued  as  executor  or  admin- 
istrator.   (E.  192.) 

6.  Claims  by  plaintiffs  jointly  may  be  joined  with  claims  ^     S^ib 
by  them  or  any  of  them  separately  against  the  same  de-  jo^n^y  and  Lv- 
fendant.     (E.  193.)  ^"^• 

7.  The  last  thre^preceding  Rules  shall  be  subject  to  Rules  provi^^'^ 
1,  8,  and  9  of  this  Order.     (E.  194 ) 

8.  Any  defendant  alleffinff  that  the  plaintiff  has  united ,      (i«>> 
in  the  same  action  several   causes  ot  action  which  cannot  remedied. 
be  conveniently  disposed  of  together,  may  at  any   time 
apply  to  the  Court  or  a  Judge  for  an  order  confining  the 
action  to  such  of  the  causes   of  action  as  may  be  con- 
veniently disposed  of  together.     (E.  195.) 

9.  If,  on  the  hearing  of  such  application  as  in  the  last  controverted  by 
preceding  Rule  mentioned,  it  shall  appear  to  the  Court  or^**^  or  Judge 
a  Judge  that  the  causes  of  action  are  such  as  cannot  all 

be  conveniently  disposed  of  together,  the  Court  or  Judge 
may  order  any  of  such  causes  of  action  to  be  excluded, 
and  consequently  amendments  to  be  made,  and  may  make 
such  order  as  to  costs  as  may  be  just.    (E,  196.) 


ORDER  XIX. 


PLEADING  GENEBALLY. 


1.  The  following  rules  of  pleading  shall  be  used  in  thcRui^S^f^^ing 
Supreme  Court  instead  of  those  heretofore  used.     (E.  197.)  »»tored. 

2.  The  plaintiff  shall,  subject  to  the  provisions  of  Order      ^  0«8.)  ^^^ 
XX,  and  at  such  time  and  in  such  manner  as  therein  pres-  ingj*  ^^^ 
cribed,  deliver  to  the  defendant  a  statement  of  his  claim, 

and  of  the  relief  or  remedy  to  which  he  claims  to  be 
entitled.  The  defendant  shall,  subject  to  the  provisions  of 
Order  XXI,  and  at  such  time  and  in  such  manner  as  therein 
prescribed,  deliver  to  the  plaintiff  his  defence,  set-off,  or 
counter-claim  (if  any),  and  the  plaintiff  shall,  subject  to  the 
provisions  of  Order  XXIII,  and  at  such  time  and  in  such 
manner  as  therein  prescribed,  deliver  his  reply,  (if  any), 
to  such  defence,  set-off,  or  counter-claim.  Such  state- ^'®^*^* 
ments  shall  be  as  brief  as  the  nature  of  the  ease  will  ad- 
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mit,  and  the  taxing  authority,  in  adjusting  the  costs  of 
the  action,  shall,  at  the  instance  of  any  party,  or  may 
without  any  request,  inquire  into  any  unnecessary  pro- 
lixity, and  order  the  costs  occasioned  by  such  prolixity 
to  be  borne  by  the  party  chargeable  with  the  same. 
(E.  198.) 

3.  A  defendant  in  an  action  may  set-off,  or  set-up,  by 
way  of  counter-claim,  against  the  claims  of  the  plaintiff, 
any  right  or  claim,  whether  such  set-off  or  counter-claim 
sound  in  damages  or  not,  and  such  set-off  or  counter-claim 
shall  have  the  same  effect  as  a  cross  aStion,  so  as  to  en- 
able the  Court  to  pronounce  a  final  judgment  in  the  samq 
action,,  both  on  the  original  and  on  the  cross  claim.  But 
thd  Court  or  a  Judge  may,  on  apphcation  of  the  plaintiflj 
before  trial,  if  in  the  opinion  of  the  Court  or  Judge  such 
set-off  or  counter-claim  cannot  be  conveniently  disposed  of 
in  the  pending  action,  or  ought  not  to  be  allowed,  refuse 
permission  to  the  defendant  to  avail  himself  thereof. 
(E.  199.) 

pieftdSg^ii  be  a  ^'  Every  pleading  shall  contain,  and  contain  only,  a 
gummary  sute-  statement  in  a  summary  form  of  the  material  facts  on 
""*"  which  the  party  pleading  relies  for  his  claim  or  defence,  as 

the  case  may  be,  but  not  the  evidence  by  which  they  are 
to  be  proved,  and  shall,  when  necessary,  be  divided  into 
paragraphs,  numbered  consecutively.  Dates,  sums,  and 
numbers  shall  be  expressed  in  figures,  and  not  in  words. 
Pleadings  shall  be  signed  by  the  solicitor,  or  by  the  party, 
if  he  sues  or  defends  in  person.    (E.  200.) 

5.  The  Forms  in  Appendices  C,  D.,  and  E.,  when  appli- 
cable, and  where  they  are  not  applicable,  forms  of  a  like 
character,  as  near  as  may  be,  shall  oe  used  for  all  pleadings, 
and  where  such  forms  are  applicable  and  sufficient,  any 
longer  forms  shall  be  deemed  prolix,  and  the  costs  occaMsion- 
ed  by  such  prolixity  shall  be  disallowed  to,  or  borne  by  the 
party  so  using  the  same,  as  the  case  may  be.     (E.  201.) 

6.  In  all  cases  in  which  the  party  pleading  relies  on 
any  misrepresentation,  fraud,  breach  of  trust,  wilful  default, 
or  undue  influence,  and  in  all  other  cases  in  which  particu- 
lars may  be  necessary  beyond  such  as  are  exemplified  in 
the  forms  aforesaid,  particulars  [with  dates  and  items  if 
necessary]  shall  be  stated  in  the  pleading ;  provided  that, 
if  the  particulars  be  of  debt,  expenses,  or  damages,  and 
exceed  three  folios,  the  fact  must  be  so  stated,  with  a 
reference  to  full  particulars  already  delivered  or  to  be 
delivered  with  the  pleading.     (E.  20^.) 
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7.  A  further  and  better  statement  of  the  nature  of  the  p^a^^^^Li 
claim  or  defence,  or  further  and  better  particulars  of  any  law      i^*™®"" 
matter  stated  in  any  pleading,  notice,  or  written  proceeding 
requiring  particulars,  may  in  all  cases  be  ordered,  upon  such 

terms,  as  to  costs  and  otherwise,  as  may  be  just.     (E.  203.) 

8.  The  party  at  whos^  instance  particulars  have  been  ^j^^^  SSr^par- 
delivered  under  a  Judge's  order  shall,  unless  the  order  other- tiouiaw. 
wise  provides,  have  t^e  same  length  of  time  for  pleading 

after  the  delivery  of  the  particulars  that  he  had  at  the 
return  of  the  summons.  Save  as  ia  this  Rule  provided,  an 
order  for  particulars  shall  not,  unless  the  order  otherwise 
provides,  operate  as  a  stay  of  proceedings,  or  give  any  ex- 
tension of  time.     (]^  204.) 

9.  Every  pleading  may  be  either  printed  or  written,  or ^rittin^w 
partly  printed  and  partly  written.     (E.  205.)  printed. 

10.  Every  pleading  or  other  document  required  to  bOg^^J^^^) 
delivered  to  a  party,  or  between  parties,  shall  be  delivered 

in  the  ms^ner  now  in  use  to  the  solicitor  of  every  party 
who  appears  by  a  solicitor,  or  to  the  party  if  he  does  not 
appear  by  a  solicitor,  but  if  no  appearance  has  been  entered 
for  any  party,  then  such  pleading  or  document 
shall  be  delivered  by  being  filed  with  the  proper  officer. 
(E.  206.) 

11.  Every  pleading  shall  be  delivered  between  parties,        (i72.) 
and  shall  be  marked  on  the  face  with  the  date  of  the  day      °"®"®° 
on  which  it  is  delivered,  the  reference  to  the  letter  and 
number  of  the  action,  the  title  of  the  action,  and  the  des- 
cription of  the  pleading.     (E.  207.) 

12.  Nothing  in  these  Rules  contained  shall  affect  the^j^^^^^^ 
right  of  any  defendant  to  plead  not  guilty  by  statute.  And 
every  defence  of  not  guilty  by  statute  shall  have  the  same 
effect  as  a  plea  of  not  guilty  by   statute  has  heretofore 

had.  £ut  if  the  defendant  so  plead,  he  shall  not  plead  any 
other  defence  to  the  same  cause  of  action  without  the  leave 
of  the  Court  or  a  Judge.     (E.  208.) 

13.  Every  allegation  of  fact  in  any  pleading,  not  l>6-^^^07^^^ 
ing  a  petition  or    summons,  if  not  denied  speciAcally  or 

by  necessary  implication,  or  stated  to  be  not  admit- 
t%d  in  the  pleading  of  the  opposite  party,  shall  be  taken 
to  be  admitted,  except  as  against  an  infant,  lunatic,  or 
person  of  unsound  mind  not  so  found  by  inquisition  or 
judicial  decision.     (E.  209.) 
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conteSed*^  ints  ^^'  ^^^  conditiou  precedent,  the  performance  or  oc- 
tobestateS!*  currcnce  of  which  is  intended  to  be  contested,  shall  be 
distinctly  specified  in  his  plea'Ung  by  the  plaintiff  or 
defendant,  [as  the  case  may  be];  and,  subject  thereto, 
an  averment  of  the  performance  or  occurrence  of  all  con- 
ditions precedent  necessary  for  the  case  of  the  plaintiff 
or  defendant  shall  be  implied  ii^his  pleading.     (E.  210.) 

statemrato  to  ^^'  '^^®  defendant  or  plaintiff,  (as  the  case  may  be), 
ndse  points  sp«.  must  raisc  by  his  pleading  all  matters  which  show  the  ac- 
cifica  y.  ^j^^  ^j.  counter-claim  not  to  be  maintainable,  or  that  the 

transaction  is  either  void  or  voidable  in  point  of  law,  and 
all  such  grounds  of  defence  or  reply,  as  the  case  may  be, 
as  if  not  raised  would  be  likely  to  take^the  opposite  party 
by  surprise,  or  would  raise  issues  of  fact  not  arising  out  of 
the  preceding  pleadings,  as  for  instance,  fraud,  Statute  of 
Limitation,  release,  payment,  perfoimance,  facts  showing 
ille^lity  either  by  statute  or  common  law,  or  Statute  or 
Frauds.     (E.  211.) 

16.  No  pleading,  not  being  a  petition  or  summons,  shall, 
except  by  way  of  amendment,  raise  any  new  grounds  of 
claim,  or  contain  any  allegation  of  fact  inconsistent  with 
the  previous  pleadings  of  the  party  pleading  the  same. 
(E.  212.) 

17.  It  shall  not  be  sufficient  for  a  defendant  in  his  state- 
ment of  defence  to  deny  generally  the  grounds  alleged  by 
the  statement  of  claim,  or  for  a  plaintiff  in  his  reply  to 
deny  generally  the  grounds  alleged  in  a  defence  by  way  of 
counter-claim,  but  each  party  must  deal  specifically  with 
each  allegation  of  fact  of  which  he  does  not  admit  the 
truth,  except  damages.     (E.  213.) 

18.  Subject  to  the  last  preceding  Rule,  the  plaintiff,  by 
his  reply,  may  join  issue  upon  the  defence,  and  each  party 
in  his  pleading,  (if  any),  subsequent  to  reply,  may  join  issue 
upon  the  previous  pleading.  Such  joinder  of  issue  shall 
operate  as  a  denial  of  every  material  allegation  of  facts  in 
the  pleading  upon  which  issue  is  joined,  but  it  may  except 
any  facts  which  the  party  may  be  willing  to  admit,  and 
shall  then  operate  ds  a  denial  of  the  facts  not  so  admitted. 
(K214.) 

19.  When  a  party  in  any  pleading  denies  an  allegation 
of  fact  in  the  previous  pleading  of  the  opposite  party,  he 
must  not  do  so  evasivelv,  but  answer  the  point  of  sub- 
stance. Thus,  if  it  be  alleged  that  he  received  a  certain 
sum  of  money,  it  shall  not  be  sufficient  to  deny  that  he  re^ 
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ceived  that  particular  amount,  but  he  must  deny  that  he 
received  that  sum  or  any  part  thereof,  or  else  set  out  how 
much  he  received.  And  if  an  allegation  is  made  with 
divers  circumstances,  it  shall  not  be  sufficient  to  deny  it 
along  with  those  circumstances.     (E.  216.) 

20.  When  a  contract,  promise,  or  agreement  is  alleged DeniJ^ion. 
in  any  pleading,  a  bare  denial  of  the  same  by  the  oppasite  *»<*• 
party  shall  be  construed  only  as  a  denial  in  fact  of  the  ex- 
press contract,  promise,  or  agreement  alleged,  or  of    the 
matters  of  fact  from  which  the  same  may  be  implied  by 

law,  and  not  as  a  denial  of  the  legality  or  sufficiency  in  law 
of  such  contract,  promise,  or  agreement,  whether  with  re- 
ference to  the  Statute  of  Frau(&  or  otherwise.     (E.  216.) 

21.  Wherever  the  contents  of  any  documents  are  ma-  gnect^Jocu- 
terial,  it  shall  be  sufficient  in  the  pleading  to  state  the  ments  to  be 
effect  thereof  as  briefly  as  possible,  without  setting  out  the  ******** 
whole  or  any  part  thereof  unless  the  precise  words  of  the 
document  or  any  part  thereof  are  material.     (E.  217.) 

22.  Wherever  it  is  material  to  allege  malice,  fraudulent       (iss.) 
intention,  knowledge,  or  other  condition  of  the  mind  of  any  SSS^Sj.**' 
person,  it  shall  be  sufficient  to  allege  the  same  as  a  fact 
without  setting  out  the  circumstances  from  which  the  same 

is  to  be  inferred.     (E.  218.) 

23.  .  Wherever  it  is  material  to  allege  notice  to  any  per-  AUeg&on^oi 
-son  of  any  fact,  matter,  or  thing,  it  shall  be  sufficient  to  "<>'*«»• 
allege  such  notice  as  a  fact,  unless  the  form  or  the  precise 

terms  of  such  notice,  or  the  circumstances  from  which  such 
notice  is  to  be  inferred,  be  material.     (R  219.) 

24.  Whenever  any  contract,  or  any  relation  between  any  ^  ,0^) . 

•     X     v     •        !•    J  *  •  J?  1   XX  Oonduiloii  from 

persons  is  to  be  implied  from  a  senes  of  letters  or  con  versa-  evidenoe  to  be 
tions,  or  otherwise  from  a  number  of  circumstances,  it  shall  "*•**** 
be  sufficient  to  allege  such  contract  or  relation  as  a  fact, 
and  to  refer  generally  to  such  letters,  convei-sations,  or  cir- 
cumstances without  eetting  them  out  in  detail.  And  if  in 
sach  case  the  person  so  pleading  desires  to  rely  in  the  alter- 
native upon  more  contracts  or  relations  than  one  as  to  be 
implied  from  such  circumstances,  he  may  state  the  same  in 
the  alternative.     (K  220.) 

25.  Neither  party  need  in  any  pleading  allege  atiy  p^^^uSSd^Mti 
matter  of  fact  which  the  law  presumes  in  his  favor  or  as  to  ^^^  ^ 
which  the  burden  of  proof  lies  upon  the  other  side,  unless 

the  safioe  has  nrst  be^  q)6eifiealfy  denied :  (e.  g.,  considera- 
tion for  a  )>ill  of  exchange;  where  the  plaintiff  sues  only  on 
tlie  bill^  and  not  for  ^e  consideration  as  a  substantive 
ground  of  claim.)    (E.  221.) 
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(187.)  26.     No  technical  objection  shall  be  raised  to  any  plead- 

jections.      ^   ing  on  the  ground  of  any  alleged  want  of  form.  (E.  222.) 

EmbaSSwi  ^^*     '^^^  Court  or  a  Judge  may  at  any  stage  of  the  pro- 

pieading.  ^  cccdings  Order  to  be  struck  out  or  amended  any  matter  in 
any  indorsement  or  pleading  which  may  be  unnecessary  or 
scandalous  or  which  may  tend  to  prejudice,  embarrass,  or 
delay  the  fair  trial  of  the  action ;  and  may  in  any  such  case,  if 
they  or  he  shall  think  fit,  order  the  costs  of  the  application 
to  be  paid  as  between  solicitor  and  client     (K  223.)' 

^^^  (189.)  28i    Delivering  a  statement  of  claim  or  defence,  or  other 

gneoessaiy.  p]^^jjjjg  ^j,  proceeding,  when  mentioned  or  referred  to  in 
these  Orders,  includes  filing,  where  by  the  practice  of  the 
Court  heretofore,  or  under  these  Orders,  statements,  plead- 
ings, or  proceedings  of  a  like  kind  ought  to  be  tiled. 
(O.  150.) 

SDedifSmEir  ^^'  ^^  ^^^  action  for  slanderous  words  spoken  of  any 
need notbS^*  woman,  imputing  to  her  any  unchaste  conduct,  it  shall  not 
legM  In  certain  y^  ncccssary  to  allege  in  pleading,  or  prove  at  the  trial, 
that  any  special  damage  resulted  to  her  from  the  utter- 
ance of  sucn  words ;  but  she  shall  recover  such  damages  as 
may  be  assessed,  without  such  averment  or  proof  of  damage. 
(P.  A.  184.) 

(191.)  30.    In  cases  of  any  action  founded  upon  a  bill  of 

i^^Hi^  n^t  to  exchange  or  other  n^otiable  instrument,  it  snail  be  lawful 
f^nS*  "'**'*'**  ^^^  *^^®  Court  or  a  Judge  to  order  that  the  loss  of  such 
instrument  shall  not  be  set  up  ;  provided  an  indemnity  is 
given,  to  the  satisfaction  of  the  Court  or  Judge,  against  the 
claims  of  any  other  person  upon  such  negotiable  instrument. 
(P.  A.  241.) 


ORDER  XX. 


STATEMENT  OF  CLAIM. 


When  to  be  de- 


(192.)  ^        1.    The  delivery  of  statements  of  claim  shall  be  regnilated 
as  follows : 

(cu)  Where  the  writ  is  specially  indorsed  under  Order 
m..  Rule  5,  no  further  statement  of  claim 
shall  be  delivered,  but  the  indorsement  on  the 
writ  shall  be  deemed  to  be  the  statement  of 
claim: 
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(h.)  Subject,  to  the  provisions  of  Order  XIII.,  Rule 
13,  as  to  filing  a  statement  of  claim  when  there 
is  no  appearance,  no  statement  of  claim  need 
be  delivered  unless  the  defendant  at  the  time 
of  entering  appearance,  or  within  eight  days 
thereafter,  gives  notice  in  writing  to  the  plain- 
tiff or  his  solicitor  that  he  requires  a  statement 
of  claim  to  be  delivered  : 

,(c.)    If  no  statement  of  claim  has  been  delivered  and 
the    defendant    gives     notice    requiring    the 
^  delivery  of  a  statement  of  claim,  the  plain- 

tiff, shall,  unless  otherwise  ordered  by  the 
Court  or  a  Judge,  deliver  it  within  four  weeks 
from  the  time  of  the  plaintiff  receiving  such 
notice : 

(d.)  The  plaintiff  may  (except  as  in  (a.)  mentioned) 
deliver  a  statement  of  claim,  either  with  the 
writ  of  summons  or  notice  in  lieu  of  writ  of 
summons,  or  at  any  time  afterwards,  either 
before  or  after  appearance,  notwithstanding 
that  the  defendant  may  have  appeared  and  not 
required  the  delivery  of  a  statement  of  claim  : 
Provided  that  in  no  case  where  a  defendant 
has  appeared  shall  a  statement  be  delivered 
more  than  five  weeks  after  the  appearance  has 
been  entered  unless  otherwise  ordered  by  the 
Court  or  a  Judge : 

(e,)  Where  the  plaintiff  delivers  a  statement  of  claim 
without  being  required  to  do  so,  or  the  defend- 
ant unnecessarily  requires  such  statement,  the 
Court  or  a  Judge  may  make  such  order  as  to 
the  costs  occasioned  thereby  as  shall  be  just,  if 
it  appears  that  the  delivery  of  a  statement  of 
claim  was  unnecessary  or  improper.    (E.  225.) 

2.     Whenever  a  statement  of  claim  is  delivered   the  g^^^^jj^^^^y 
plaintiff  may  thereiil  alter,  modify  or  extend  his  claim  j^' oi»im  on 
without  any  amendment  of  the  indorsement  of  the  writ. 
(E.  288.) 

a    The  statement  of  claim  must  in  all  cases  show  the  ,j^2JJ^>,^ 
proposed  place  of  trial.    (E.  229.)  oftnaL 

4.    Evety  statement  of  claim  shall  state  specifically  ^^J^^n^ig^gj^Jj^ 
relief  whidi  the  plaintiff  claims,  either  simply  or  in  the  nwcmc, 

alternative,  and  it  shall  not  be  necessary  to  ask  for  general 
or  othei*  relief,  which  may  always  be  given,  as  the  (^urt  or 
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a  Judge  may  think  just,  to  the  same  extent  as  if  it  had 
been  asked  for.  And  the  same  rule  shall  apply  to  any 
counter-claim  made,  or  relief  claimed  by  the  defendant, 
in  his  defence.     (E.  230.) 

B-«.JJ^*^«-^       ^'     Where  the  plaintiff  seeks  relief  in  respect  of  several- 

Separate  oaoflos    *...,i.  *  <»  i*x«»  it 

of  oompiaint  distinct  ciaims  or  causes  of  complaint  founded  upon 
separate  and  distinct  grounds,  they  shall  be  stated,  as  far 
as  may  be,  separately  and  distinctly.  And  the  same  rule 
shall  apply  where  the  defendant  relies  upon  seveml  distinct 
grounds  of  defence,  sett-off,  or  counter-claim  founded  upon 
separate  and  distinct  facts.     (E.  231.) 

Aoooimtto be        ^'     ^^  every  case  in  which  the  cause  of  action  is  a  stated 

alleged,  liu be   or  Settled  account,  the  same  shall  be  alleged  with  particulars, 

cauaeo      on.  ^^^  .^  every  case  in  which  a  statement  of  account  is  relied 

on  by  way  of  evidence  or  admission  of  any  other  cause  of 

action  which  is  pleaded,  the  same  shall  not  be  alleged  in 

the  pleadings.     (K  232.) 


ORDER  XXI. 


DEFENCE  AND  COUNTER-CLAIM. 


Nu deSrt*not         ^'    ^^  actions  for  a  debt  or  liquidated  demand  in  money 
wifladent         comprised  in  Order  III.,  Rule  5,  a  mere  denial  of  the  debt 
shall  be  inadmissable.     (E.  234.) 

spedic^jJence.     ^'    ^^  actions  upon  bills  of  exchange,  promissory  notes, 

•"**•  Qj.  cheques,  a  defence  in  denial  must  deny  some  matter 

of  fact ',  e»  g ,  the  drawing,  makings  endorsing,  accepting, 

presenting,  or  notice   of  dishonor  of  the    bill  or    note. 

(K  236.) 

DeniaJ to^ie  ex*     ^'    ^^  actions  Comprised  in  Order  IIL,  Rule  5,  classes 
pudt  (A)  and  (B.),  a  defence  in  denial  must  deny  such  matters 

of  fact,  from  which  the  liability  of  the  defendant  is  alleged 
to  arise,  as  are  disputed ;  e.  g,,  in  actions  for  goods  bargain- 
ed and  sold,  or  sold  and  delivered,  the  defence  must  deny 
the  order  or  contract,  the  delivery,  ot  the  amount  claimed ; 
in  an  action  for  money  had  and  received,  it  must  deny  the 
receipt  of  the  money,  or  the  existence  of  those  facts* which 
are  aJleged  to  make  such  receipt  by  the  defendant  a  receipt 
to  the  use  of  the  plaintiff.    (E.  236.) 

Ko  iioSd^of        ^'    ^^  denial  or  defence  shall  be  necessary  as  to  damages 
dwMge.  claimed  or  ihrir  amount ;  but  they  shall  be  deemed  to  be 

put   in   issue  4n   all    caseS)    unless  expressly  admitted. 

(E.  237.) 
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5.  If  either  party  wishes  to  deny  the  right  of  any  other        (ao2.) 

.,1.*^*',  y       J.  •  *^  Denial  of  rcpre- 

party  to  claim  as  executor,  or  as  trustee,  or  in  any  repre-  Mntative  capa- 
sentative  or  other  alleged  capacity,  or  the  alleged  constitu-  °**^' 
tion  of  any  partnership  firm,  he  shall  deny  the  same  speci- 
fically.    (E.  238.) 

6.  Where  a  statement  of  claim  is  delivered  to  a  defend-  j^^^  ^'leu^ 
ant  he  shall  deliver  his  defence  within  10  days  from  the  very, 
delivery  of  the  statement  of  claim,  or  from  the  time  limited 

for  appearance,  whichever  shall  be  last,  unless  such  time  is 
extended  by  the  Court  or  a  Judge.     (E.  239.) 

7.  A  defendant  who  has  appeared  in  an  action,  and  who,j^^  ^S^'^deu- 
has  neither  received  nor  required  the  delivery  of  a  state- very,  if  no  state 
ment  of  claim,  must  deliver  his  defence,  (if  any),  at  any  time  ™®"  <>  ^^   »" 
within  ten  days  after  his  appeamnce,  unless  such  time  is 
extended  by  the  Court  or  a  Judge.     (E.  240.) 

8.  Where  leave  has  been  given  to  a  defendant  to  defend        (aos.) 
under  Oixler  XIV.,  he  shall  deliver  his  defence,  (if  any),  JS'end  u^^en! 
within  such  time  as  shall  be  limited  by  the  order  giving 

him  leave  to  defend,  or  if  no  time  is  thereby  limited,  then 
within  eight  days  after  the  order.     (E.  241.) 

9.  Where  the  Court  or  a  Judge  shall  be  of  opinion  ^^iQ-tcoetBimneoci. 
any  allegations  of  fact  denied  or  not  admitted  by  the  wtruy  incurred. 
defence  ought  to  have  been  admitted,  the  Court  or  Judge 

may  make  such  order  as  shall  be  just  with  respect  to  any 
extra  costs  occasioned  by  their  having  been  denied  or  not 
admitted.     (E.  242.) 

10.  Where  any  defendant  seeks  to  rely  upon  any  grounds  gpeciflf^- 
as  supporting  a  right  of  counter-claim,  he  shall,  in  his  state-  ment  of  counter 
ment  of  defence,  state  specifically  that  he  does  so  by  way^ 

of  counter-claim.     (E.  243.) 

11.  Where   a  defendant  by   his   defence   sets  up  ai^y  countSSaim 
counter-claim  which  raises  questions  between  himself  and  which  includes  a 
the  plaintiff  along  with  any  other  persons,  he  shall  add  to  ^    '^'^^ 
the  title  of  his  defence  a  further  title  similar  to  the  title  in 

a  statement  of  claim  setting  forth  the  names  of  all  the  per- 
sons who,  if  such  counter-claim  were  to  be  enforced  by 
cross-action,  would  be  defendants  to  such  cross-action,  and 
shall  deliver  his  statement  of  defence  to  such  of  them  as 
are  parties  to  the  action  within  the  period  within  which  he 
is  required  to  deliver  it  to  the  plaintiff.     (E.  244.) 

12.  Where  any  such  person  as  in  the  last  preceding  rule  how  i^partj- 
mentioned  is  not  a  party  to  the  action,  he  shall  be  summon- no**^«<>- 

ed  to  appear  by  being  served  with  a  copy  of  the  defence, 
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and  such  service  shall  be  regulated  by  the  same  rules  as  are 
hereinbefore  contained  with  respect  to  the  service  of  a  writ 
of  summons,  and  every  defence  so  served  shall  be  indorsed 
in  the  Form  No.  2,  in  Appendix  B.,  or  to  the  like  eflect. 
(E.  245.) 

(210.)  13.     Any  person  not  a  defendant  to  the  action,  who  is 

Such  party  must  ggj^yg^j  ^j^^  ^  defence  and  counter-claim  as  aforesaid,  must 
appear  thereto  as  if  he  had  been  served  with  a  writ  of  sum- 
mons to  appear  in  an  action.     (K  246.) 

(211.)  14.     Any  person  named  in  a  defence  as  a  party  to  a 

appear.  ^q^qj^^.^Jq^j^^  thereby  made  may  deliver  a  reply  within  the 
time  within  which  he  might  deliver  a  defence  if  it  were  a 
statement  of  claim.     (E.  247.) 

i?.«i„Sl!:^^ 15.     Where  a  defendant  sets  up  a  counter-claim  if  the 

Excluaing  ootm-     ,,./,»  i  i»  j»«i 

ter-ciaim.  plaintiff  or  any  other  person,  named  m  manner  aforesaid, 
as  party  to  such  counter-claim,  contends  that  the  claim 
thereby  raised  ought  not  to  be  disposed  of  by  way  of 
counter-claim,  but  in  an  independent  action,  he  may  at  any 
time  before  reply  apply  to  the  Court  or  a  Judge  for  an 
order  that  such  counter-claim  may  be  excluded,  and  the 
Court  or  a  Judge  may,  on  the  hearing  of  such  application, 
make  such  order  as  shall  be  just.     (E.  248.) 

comitSdaim        ^^-     ^^'  ^^  ^^^  ^^^  ^^  which  the  defendant  sets  up  a 
not  staged  by    countcr-claim,  the  action  of  the  plaintiff  is  staj^ed,  discon- 
diflcon    uanoe.  ^jjj^^j^  qj.  dismissed,  the  counter-claim  may  nevertheless  be 
proceeded  with.     (K  249.) 

(214.)  *  17,  Where  in  any  action  a  set-off  or  counter-claim  is 
suSw^  **'  established  as  a  defence  against  the  plaintiff's  claim,  the 
Court  or  a  Judge  may,  if  the  balance  is  in  favor  of  the 
defendant,  give  judgment  for  the  defendant  for  such  bal- 
ance, or  may  otherwise  adjudge  to  the  defendant  such  relief 
as  he  may  be  entitled  to  upon  the  merits  of  the  case.  (K 
250.) 

-NotSu^y-  by     18.    In  every  case  in  which  a  party  shall  plead  the  gen- 
•*»*«*«•  eral  issue,  intending  to  give  the  special  matter  in  evidence 

by  virtue  of  an  Act  of  Parliament,  he  shall  insert  in  the 
mai^n  of  his  pleading  the  words  "by  statute,"  together 
with  the  vear  of  our  Lord  in  which  the  Act  of  Parlia- 
ment on  which  he  relies  was  passed,  and  also  the  chapter 
and  section  of  such  Act,  and  shall  specify  whether  such  Act 
is  public  or  otherwise;  otherwise  such  defence  shall  be 
taken  not  to  have  been  pleaded  by  virtue  of  any  Act  of 
Parliament    (K  252.) 
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19.  No  plea  or  defence  shall  be  pleaded  in  abatement.,,    .(^le.)^^ 
(E.253.)  SSr"""^ 

20.  No  defendant  in  an  action  for  the  recovery  of  land ^^^ ,$|^},ot be 
who  is  in  possession  by  himself  or  his  tenant  need  plead  pleaded  in  action 
his  title,  unless  his  defence  depends  on  an  equitable  estate,  ^**°  ' 

or  right,  or  he  claims  relief  upon  any  equitable  ground 
against  any  right  or  title  asserted  by  the  *  plaintiff.  But, 
except  in  the  cases  hereinbefore  mentioned,  it  shall  be  suf- 
ficient to  state,  by  way  of  defence,  that  he  is  so  in  posses- 
sion, and  it  shall  be  taken  to  be  implied  in  such  statement 
that  he  denies,  or  does  not  admit,  the  allegations  of  fact 
contained  in  the  plaintiff's  statement  of  claim.  He  may, 
nevertheless,  rely  upon  any  ground  of  defence  which  he 
can  prove  except  as  nereinbefore  mentioned.     (E.  254.) 


•     •    OKDER  XXII 

PAYMENT  INTO,  AND   OUT  OF  COURT,  AND  TENDER. 

1.  Where  any  action  is  brought  to  recover  a  debt  or  ^  ^i^f  ^i^n^ 
damages,  any  defendant  may,  before  or  at  the  time  of 
delivering  his  defence,  or  at  any  later  time  by  leave  of  the 

Court  or  a  Judge,  pay  into  Court  a  sum  of  money  by  way 
of  satisfaction,  which  shall  be  taken  to  admit  the  claim  or 
cause  of  action  in  respect  of  which  the  payment  is  made  ; 
or  he  may,  with  a  defence  denying  liability,  (except  in 
actions  or  counter-claims  for  libel  or  slander),  pay  money 
into  Court,  which  shall  be  subject  to  the  provisions  of  Rule 
6.     (E.  255.) 

2.  Payment  into  Court  shall  be  simified  in  the  defence,-   vi^^*^ 
and  the  claim  or  cause  of  action  in  satisfaction  of  which  in  defence. 
such  payment  is  made  shall  be  specified  therein.     (E.  256.) 

3.  With  a  defence  setting  up  a  tender  before  action,      .^^^o.) 
the  sum  of  money  alleged  to  have  been  tendered  must  be  *°  ^' 
brought  into  court.     fE.  257.) 

4.  If  the  defendant  pays  money  into  Court  before  deliv-  j^^Jf^-^ 
erin^  his  defence,  he  shall  serve  upon  the  plaintiff  a  notice 
specifjdng  both  the  fact  that  he  has  paid  in  such  money, 

and  also  the  claim  or  cause  of  action  in  respect  of  which 
such  payment  has  been  made.  Such  notice  shall  be  in  the 
Form  No.  3,  in  Appendix  B,  with  such  variations  as  cir- 
comsiances  may  require.     (E.  258.) 

5.  In  the  following  cases  of  payment  into  Court  under  ^^j^<g^p^ 
this  Order,  viz  4 —  topuintifl. 
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(a.)  When  payment  into  Court  is  made  before  delivery 
of  the  defence : 

(b.)  When  the  liability  of  the  defendant,  in  respect  of 
the  claim  or  cause  of  action  in  satisfaction  of 
which  the  payment  into  Court  is  made,  is  not 
denied  in  the  defence : 

(c.)  When  payment  into  Court  is  made  with  a  defence 
setting  up  a  tender  of  the  sum  paid : 

the  money  paid  into  Court  shall  be  paid  out  to  the  plaintiff 
pn  his  request,  or  to  his  solicitor  on  the  plaintiff's  written 
authority,  unless  the  Court  or  a  Judge  shall  otherwise 
order,     (E.  259.) 

iMaiMtiflPi-cept-     ^-     When  the  liability  of  the  defendant,  in  respect  of  the 
inu  or  refusing,  claim  or  cause^  of  action  in  satisfaction  of  which  the  pay- 
ment into  Court  has  been  made,  is  denied  In  the  defence, 
the  following  rules  shall  apply : — 

(a,)  The  plaintiff  may  accept,  in  satisfaction  of  the 
claim  or  cause  of  action  in  respect  of  which 
the  payment  into  Court  has  been  made,  the  sum 
so  paid  in,  in  which  case  he  shall  be  entitled 
to  have  the  money  paid  out  to  him  as  herein- 
after provided,  notwithstanding  the  defend- 
ant's denial  of  liability,  whereupon  all  further 
proceedings,  in  respect  of  such  claim  or  cause 
of  action,  except  as  to  costs,  shall  be  stayed ;  or 
the  plaintiff  may  refuse  to  accept  the  money  in 
satisfaction,  and  reply  accordingly,  in  which 
case  the  money  shall  remain  in  Court  subject 
to  the  provisions  hereinafter  mentioned : 

(b.)  If  the  plaintiff  accepts  the  money  so  paid  in,  he 
shall,  after  service  of  such  notice  in  the 
Form  No.  4  in  Appendix  B.,  as  in  Rule  7  men- 
tioned, or  after  delivery  of  a  reply  accepting 
the  money,  be  entitled  to  have  the  money  paid 
out  to  himself  on  request,  or  to  his  solicitor 
on  the  plaintiffs  written  authority,  unless  the 
Court  or  a  Judge  shall  otherwise  order. 

(c.)  If  the  plaintiff  does  not  accept,  in  satisfaction  of 
the  claim  or  cause  of  action  in  respect  of 
which  the  payment  into  Court  has  been  made» 
the  sum  so  paid  in,  but  proceeds  with  the  ac- 
tion in  respect  of  such  claim  or  cause  of  ac- 
tion, or  any  part  thereof,  the  money  shall 
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remain  in  Court  and  be  subject  to  the  order 
of  the  Court  or  a  Judge,  and  shall  not  be 
paid  out  of  Court  except  in  pursuance  of  an 
order.  If  the  plaintiff  proceeds  with  the 
action  in  respect  of  such  claim  or  cause  of 
action,  or  any  part  thereof,  and  recovers  less 
than  the  amount  paid  into  Court,  the  amount 
paid  shall  be  applied,  so  far  as  is  necessary,  in 
satisfaction  of  the  plaintiff's  claim  and  the 
balance,  (if  any),  shall,  under  such  order,  be  re- 
paid to  the  defendant.  If  the  defendant 
succeeds  in  respect  of  such  claim  or  cause  of 
action,  the  whole  amount  shall,  under  such 
order;  be  repaid  to  him.     [E.  2G0.] 

7.  The  plaintiff,  when  payment  into  Court  is  made  be-  Accept^c^ 
fore  delivery  of  defence,  may  within  four  days  after  the 
recept  of  notice  of  such  payment,  or  when  such  payment  is 

first  signified  in  a  defence,  may  before  reply,  accept  in  satis- 
faction of  the  claim  or  cause  of  action  in  respect  of  which 
such  payment  has  been  made,  the  sum  so  paid  in,  in  which 
case  he  shall  give  notice  to  the  defendant  in  the  Form  No. 
4  in  Appendix  B.,  and  shall  be  at  liberty,  in  case  the  entire 
claim  or  cause  of  action  is  thereby  satisfied,  to  tax  his  costs, 
after  the  expiration  of  four  days  from  the  service  of  such 
notice,  unless  the  Court  or  a  Judge  shall  otherwise  order, 
and  in  case  of  non-payment  of  the  costs  within  forty-eight 
hours  after  such  taxation,  to  sign  judgment  for  his  costs  so 
taxed.     [E.  261.] 

8.  Where  money  is  paid  into  Court  in  two  or  more  ac-  ^^  conSKdated 
tions  which  are  consolidated,  and  the  plaintiff  proceeds  toa^tSiT* 
trial  in  one,  and  fails,  the  money  paid  in,  and  the  costs  in 

all  the  actions,  shall  be  dealt  with  under  this  Order  in  the 
same  manner  as  in  the  action  tried.     [E.  262.] 

9.  A  plaintiff  may,  in  answer  to  a  counter-claim,  pay  pi^^/l^ 
money  into  Court  in  satisfaction  thereof,  subject  to  thelikeinmone^^'*'^ 
conditions  as  to  costs  and  otherwise  as  upon  payment  into 

Court  by  a  defendant.     [E.  263.] 

10.  Money  paid  into  Court  under  an  order  of  the  Court        (227.) 
or  a  Judge,  shall  not  be  paid  out  of  Court  except  in  pur-Scd.*^^'*^ 
suance  of  an  order  of  the  Court  or  a  Judge :     Provided 

that,  where  before  the  delivery  of  defence  money  has  been 
paid  into  Court  by  the  defendant  pursuant  to  any  order 
under  the  provisions  of  Order  XIV,  he  may,  (unless  the 
Court  or  a  Judge  shall  otherwise  order),  by  his  pleading 
appropriate  the  whole  or  any  part  of  such  money,  and  any 
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additional  payment  if  necessary,  to  the  whole  or  any 
specified  portion  of  the  plaintiflTs  claim  ;  and  the  money  so 
appropriated  shall  thereupon  be  deemed  to  be  money  paid 
into  Court  pursuant  to  the  preceding  Rules  of  this  Order 
relating  to  money  paid  into  Court,  and  shall  be  subject  in 
all  respects  thereto.     [E.  265.] 

Ruies.^^^*^  11.     The  manner  of  payment  into  and  out  of  Court,  and 

the  manner  in  which  the  money  in  Court  shall  be  dealt 
with,  shall  be  subject  to  the  regulations  contained  in 
Appendix  M.     [E.  267.] 

Monev^ol  ^^'    -^^  moncy  standing  in  Court  on  the  day  on  which 

deposited.         thcsc  Rulcs  comc  into  operation  shall  thereupon  be  subject 
in  all  respects  to  the  provisions  of  this  Order.     [E.  268.] 

(230.)  13.     In  any  cause  or  matter  in  which  a  sum  of  money 

^ns'^undlr'diia- ^as  been  awarded  to  or  recovered  by  an  infant,  or  person 
liiHty.  of  unsound  mind,  not   so  found  by  inquisition  or  judicial 

decision,  the  Court  or  a  Judge  may  at  or  after  tne  trial 
order  that  the  whole  or  any  part  of  such  sum  shall  be  paid 
into  Court  to  the  credit  of  an  account  intituled  in  the  cause 
or  matter ;  and  any  sum  so  paid  into  Court,  and  any  divid- 
ends or  interest  thereon,  shall  be  subject  to  such  orders  as 
may  from  time  to  time  be  made  by  the  Court  or  a  Judge 
concerning  the  same,  and  may  either  be  invested,  or  be 
paid  out  of  Court,  or  transferred  to  such  persons,  to  be 
held  and  applied  upon  and  for  such  trusts  and  in  such 
manner,  as  the  Court  or  Judge  shall  direct.     (E.  269.) 

subjeS'^toTOn^       ^^'     Moucy  paid  into  Court  or  securities  purchased  under 

troi  of  Court,  &a  the  provisious  of  the  last  preceding  Rule,  and  the  dividends 

or  interest  thereon,  shall  be  sold,  transferred,  or  paid  out 

to  the  party  entitled  thereto,  pursuant  to  the  order  of  the 

Court  or  a  Judge.     (E.  270.) 

(232.)  15.     Cash  under  the  control  of,  or  subject  to  the  order  of 

the  Court  may  be  invested  in  Dominion  or  Provincial 
securities,  and  upon  mortgage  of  f in^ehold  estates.     (EL  271.) 

Notici^a   u-       ^^'     Every  application  for  the  purpose  of  the  conversion 

rations.  of  any  stocks,  funds,  or  securities  into  any   other  stocks, 

funds,  or  securities  authorized  by  the  last  preceding  Rule, 

shall  be  served  upon  such  persons,  if  any^  as  the  Court  or 

Judge  shall  think  fit.     (E.  272.) 
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ORDER  XXIII. 

Reply  and  Subsequent  Pleadings. 

1.  A  plaintiff  shall  deliver  his  reply,  if  any,  within  (234.) 
twenty-one  days  after  the  defence,  or  the  last  of  the  SSS!f. '^***" 
defences  shall  have  been  delivered,  unless  the  time  shall 

be  extended  by  the  Court  or  a  Judge.     [R  276.] 

2.  No  pleading  subsequent  to  reply,  other  than  a  joinder  j^^  gu^uent 
of  issue,  shall  be  pleaded  without  leave  of  the  Court  or  api«»ding. 
Judge,  and  then  shall  be  pleaded  only  upon  such  terms  as 

the  Court  or  Judge  shall  think  fit.     [E.  277.] 

8.     Subject  to  the  last  preceding  Rule,  every  pleading,  ^^^^  ^^iich  i 
subsequent  to  reply,  shall  be  delivered  within  four   days  allowed, 
after  the  delivery  of  the  previous  pleading,  unless  the  time 
shall  be  extended  by  the  Court  or  a  Judge.     [E.  278.] 

4.  Where  a  counter-claim  is  pleaded,   a  reply   thereto ^   ,  (?^>     , 

1.111  !•  ji       -rfci  Til.  m  R^P'y  to  count- 

shall  be  subject  to  the  Rules  applicable  to  statements  oferciaim. 
defence.    [E.  279.] 

5.  As  soon  as  any  party  has  joined  issue  upon  the  P'*®^^^"  oioee^?^}ead 
ing  pleading  of  the  <  opposite  party , simply,  without  adding  any  ings.  °  ^ 
further  or  other  pleading  thereto,  or  has  made  default  as 
mentioned  in  Order  XXVIL,  Rule  12,   the   pleadings    as 
between  such  parties  shall  be  deemed  to  be  closed.    [E.  280.] 

6.  No  new  assignment  shall  be  necessary  or  used.     But ^^ newwigij- 
everything  which  was  formerly  alleged  by  way   of  new  >»«"*• 
assignment  may  hereafter  be  introduced  by  amendment  of 

the  statement  of  claim,  or  by  way  of  reply.     [E,  281.] 


ORDER  XXIV. 

Matters  arising  pending  the  AcniON. 

1.     Any  ground  of  defence  which  has  arisen  after  action        (a4oj 
brought,  but  before  the  defendant  has  delivered  his  state-  ]5tS*25ti^Skj 
ment  of  defence,  and  before  the  time  limited  for  his  doing  so  ^p^^^ed. 
has  expired,  may  be  raised  by  the  defendant  in  his  statement 
of  defence,  either  alone  or  together  with  ojher  grounds  of 
defence.    And  if,  after  a  statement  of  defence  has  been 
delivered,  any  ground  of  defence  arises  to  any  set-off  or 
counter-claim  alleged  therein  by  the  defendant,  it  may  be 
raised  by  the  plaintiff  in  his  reply,  either  alone  or  together 
with  any  other  ground  of  reply.    [E.  282.] 
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(241.) 
Arising  after 


may 


(242.) 
Conf  eseion  of 
guch  matter. 


2.  Where  any  ground  of  defence  arises  after  the 
defendant  has  delivered  his  statement  of  defence,  or  after 
the  time  limited  for  his  doing  so  has  expired,  the  defendant 
may,  and  where  any  ground  of  defence  to  any  set-off  or 
counter  claim  arises  after  reply,  or  after  the  time  limited 
for  delivering  a  reply  has  expired,  the  plaintiff  may,  within 
eight  days  after  such  ground  of  defence  has  arisen,  or  at 
any  subsequent  time  by  leave  of  the  Court  or  a  Judge, 
deliver  a  further  defence  or  further  reply  as  the  case  may 
be,  setting  forth  the  same.     [E.  .283.] 

3.  whenever  any  defendant,  in  his  statement  of  defence, 
or  in  any  further  statement  of  defence  as  in  the  last  Rule 
mentioned,  alleges  any  ground  of  defence  which  has  arisen 
after  the  commencement  of  the  action,  the  plaintiff  may 
deliver  a  confession  of  such  defence,  (which  confession  may 
be  in  the  Form  No.  5  in  Appendix  R,  with  such  variations 
as  circumstances  may  require),  and  may  thereupon  sign 
judgment  for  his  costs  up  to  the  time  of  the  pleading  of 
such  defence,  unless  the  Court  or  a  Judge  shall,  either 
before  or  after  the  delivery  of  such  confession,  otherwise 
order.     [E.  284.] 


ORDER  XXV. 


(248.) 
No  demurrer. 

(244.) 
Point  of  law  how 
raised. 


Proceedings  in  lieu  of  Demurrer. 

1.  No  demurrer  shall  be  allowed.     [E.     285.] 

2.  Any  party  shall  be  entitled  to  raise  by  his  pleading 
any  point  of  law,  and  any  point  so  raised  shall  be  disposed 
of  by  the  Judge  who  tries  the  cause,  at  or  after  the  trial, 
provided  that  by  consent  of  the  parties,  or  by  order  of 
the  Court  or  a  Judge,  on  the  application  of  either  party, 
the  same  may  be  set  down  for  hearing  and  disposed  of  at 
any  time  before  the  trial.     (E.  286.) 

3.  If,  in  the  opinion  of  the  Court  or  a  Judge,  the 
decision  of  such  point  of  law  substantially  disposes  of  the 
whole  action,  or  of  any  distinct  cause  of  action,  ground  of 
defence,  set-off,  counter-claim,  or  reply  therein,  the  Court 
or  Judge  may  thereupon  dismiss  the  action,  or  make  such 
other  order  therein  as  may  be  just.     (E.  287.) 

strikii^ut  bad     ^-     '^^®  Court  or  a  Judge  may  order  any  pleading  to  be 

pleading.  struck  out,  on  the  ground  that  it  discloses  no  reasonable 

cause  of  action  or  answer,  and  in  any  such  case,  or  in  case 

of  the  action  or  defence  being  shown  by  the  pleadings  to 


(245.) 
Proceedings 
thereon. 
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be  frivolous  or  vexatious,  the  Court  or  a  Judge  may  order 
the  action  to  be  stayed  or  dismissed,  or  judgment  to  be 
entered  accordingly,  as  may  be  just/   (E.  288.) 

5.     No  action  or  proceeding  shall  be  open  to  objection,  Decuj^oio 
on  the  ground  that  a  merely  declaratory  judgment  or  order  J^*^^*^ 
is  sought  thereby,   and    the    Court    may    make    binding 
declarations  of  right  whether  any  consequential  relief  is  or 
could  be  claimed  or  not.     (E.  289.) 


ORDER  XXVI. 


DISCONTINUANCE. 


1.  The  plaintiff  may  at  any  time  before  receipt  of  thepj^^J^y^jg. 
defendant's  defence,  or  after   the    receipt   thereof,  before  oon*iD"e- 
taking   any   other  proceeding   in   the  action,  (save    any 
interlocutory   application),   by   notice   in  writing,  wholly 
discontinue  his  action  against  all  or  any  of  the  defendants, 

or  withdraw  any  part  or  parts  of  his  alleged  cause  of 
complaint,  and  thereupon  he  shall  pay  such  defendant's 
costs  of  the  action,  or,  if  the  action  be  not  wholly 
discontinued,  the  costs  occasioned  by  the  matter  so  with- 
drawn. Such  costs  shall  be  taxed,  and  such  discontinuance 
or  withdrawal,  as  the  case  may  be,  shall  not  be  a  defence  to 
any  subsequent  action.  Save  as  in  this  Rule  otherwise 
provided,  it  shall  not  be  competent  for  the  plaintiff  to 
withdraw  the  record  or  discontinue  the  action  without 
leave  of  the  Court  or  a  Judge,  but  the  Court  or  a  Judge 
may  before,  or  at  or  after  the  hearing  or  trial  upon  such 
terms,  as  to  costs  and  as  to  any  other  action,  and  otherwise, 
as  may  be  just,  order  the  action  to  be  discontinued,  or  any 
part  of  the  alleged  cause  of  complaint  to  be  struck  out. 
The  Court  or  a  tfudge  may,  in  like  manner,  and  with  the 
like  discretion,  as  to  terms,  upon  the  application  of  a 
defendant,  order  the  whole  or  any  part  of  his  alleged 
grounds  of  defence  or  counter-claim  to  be  withdrawn  or 
struck  out,  but  it  shall  not  be  competent  to  a  defendant  to 
withdraw  his  defence,  or  any  part  thereof,  without  such 
leave.     (E.  290.) 

2.  When  a  cause  has  been  entered  for  trial,  it  may  be  wohdnlLg 
withdrawn  by  either  plaintiff  or  defendant,  upon  producing  *ri»»' 

to  the  proper  oflScer  a  consent  in  writing,  signed  by  the 
parties.     (E.  291.) 
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(280}  3.     Any  defendant  may  enter  judgment  for  the  costs  of 

«)8te°  *"  *  the  action,  if  it  is  wholly  discontinued  against  him,  or  for 
the  costs  occasioned  by  the  matter  withdrawn,  if  the  ac- 
tion be  not  wholly  discontinued,  in  case  such  respective 
costs  are  not  paid  within  two  days  after  taxation.  (E.  292.) 

(^1.)  4.     If  any  subsequent  action  shall   be  brought  before 

subsequent  fto-  payment  of  the  costs  of  a  discontinued  action,  for  the  same, 
or  substantially  the  same  cause  of  action,  the  Court  or  a 
Judge  may,  if  they  or  he  think  fit,  order  a  stay  of  such 
subsequent  action,  until  such  costs  shall  have  been  paid. 
(E.  293.) 


ORDER    XXVII. 

DEFAULT  OF  PLEADING. 

(2B2.)  1.     If  the  plaintiff,  being  bound  to  deliver  a  statement 

fauiJ^Sttoif^y  of  claim,  does  not  deliver  the  same  within  the  time  allowed 
be  dismissed,  for  that  purposc,  the  defendant  may,  at  the  expiration  of 
that  time,  apply  to  the  Court  or  a  Judge  to  dismiss  the  ac- 
tion with  costs,  for  want  of  prosecution ;  and  on  the  hear- 
ing of  such  application  the  Court  or  Judge  may,  if  no  state- 
ment of  claim  shall  have  been  delivered,  order  the  action 
to  be  dismissed  accordingly,  or  may  make  such  other  order 
on  such  terms  as  the  Court  or  Judge  shall  think  just. 
(E.  294.) 

S^in  d       ^'     ^^  ^^^  plaintiffs  claim  be  only  for  a  debt  or  liquid- 

fauirpiaintiff  ^ated  demand,  and  the  defendant  does  not,  within  the  time 

SSSJ"*^"^"*^^' allowed  for  that  purpose,  deliver  a  defence,  the  plaintiff 

may,  at  the  expiration  of  such  time,  enter  final  judgment 

for  the  amount  claimed,  with  costs.     (E.  296.) 

Defaiit^y  some  ^-  When  in  any  such  action  as  in  the  last  preceding 
defendants.  Rule  mentioned  there  are  several  defendants,  if  one  of 
them  make  default,  as  mentioned  in  the  last  preceding  rule, 
the  plaintiff  may  enter  final  judgment  against  the  defend- 
ant so  making  default,  and  issue  execution  upon  such  judg- 
ment, without  prejudice  to  his  right  to  proceed  with  his 
action  against  the  other  defendants.    (E.  296.) 

In  aotiSJ^'for  ^'  ^^  ^^^  plaintiff's  claim  be  for  detention  of  goods  and 
detention.  pecuniary  damages,  or  either  of  them,  and  the  defendant,  or 
all  the  defendants,  if  more  than  one,  make  default  as  men- 
tioned in  Rule  2,  the  plaintiff  may  enter  an  interlocutory 
judgment  a^inst  the  defendant  or,  defendants,  and  a  writ 
of  inquiry  5jall  issue  to  assess  the  value  of  the  goods,  and 
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the  damages,  or  the  damages  only,  as  the  case  may  be.  But 
the  Court  or  a  Judge  may  order  that,  instead  of  a  writ  of 
inquiry,  the  value  and  amount  of  damages,  or  either  of 
them,  shall  be  ascertained  in  any  way  which  the  Court  or  a 
Judge  may  direct.     (E.  297.) 

5.  When  in  any  such  action  as  in  Rule  4  mentioned  p^^^y>^^^ 
there  are  several  defendants,  if  one  or  more  of  them  make  defendanta. 
default,  as  mentioned  in  Rule  2,  the  plaintiff  may  enter  an 
interlocutory  judgment  against  the  defendant  or  defend- 
ants, so  making  default,  and  proceed  with  his  action  against 

the  others.  And  in  such  case  the  value  and  amount  of 
damages  against  the  defendant  making  default  shall  be  as- 
sessed at  the  same  time  with  the  trial  of  the  action  or 
issues  therein  against  the  other  defendants,  unless  the  Court 
or  a  Judge  shall  otherwise  direct.     [E.  298.] 

6.  If  the  plaintiff's  claim  be  for  a  debt  or  liquidated     ^^^•> 
demand,  and  also  for  detention  of  goods  and  pecuniary  d^nticm  and 
damages,  or  pecuniary  damages  only,  and  any  defendant  ™°'*^  demand, 
make  default  as  mentioned  in  Rule  2,  the  plaintiff  may 

enter  final  judgment  for  the  debt  or  liquidated  demand,  and 
also  enter  interlocutory  judgment  for  the  value  of  the  goods 
and  the  damages,  or  the  damage^  only,  as  the  case  may  be, 
and  proceed  as  mentioned  in  Rules  4  and  5.     (E.  299.) 

7.  In  an  action  for  the  recovery  of  land,  if  the  defend- Aotion^^ land, 
ant  makes  default  as  mentioned  in  Rule  2,  the  plaintiff  may 

enter  a  judgment  that  the  person  whose  title  is  asserted  in 
the  writ  of  summons  shall  recover  possession  of  the  land, 
with  his  costs.     [E.  300.] 

8.  Where  the  plaintiff  has  endorsed  a  claim  for  mdsne  ^o^ioM^for  land 
profits,  arrears  of  rent,  or  double  value  in  respect  of   the  »nd  damages, 
premises  claimed,   or  any  part  of   them,  or  damages  for 

breach  of  contract  upon  a  writ  for  recovery  of  land,  if  the 
defendant  makes  default  as  mentioned  in  Rule  2,  or  if 
there  be  more  than  one  defendant,  some  or  one  of  the  de- 
fendants make  such  default,  the  plaintiff  may  enter  judg- 
ment against  the  defaulting  defendant  or  defendants  and 
proceed  as  mentioned  in  Rules  4  and  5.     (E,  301.) 

9.  If   the  plaintiffs  claim  be  for  a  debt  or  liquidated  D©feoS^ie. 
demand,  the  detention  of  goods  and  pecuniary  damages,  or'®°*^- 

for  any  of  such  matters,  or  for  the  recovery  of  land,  and 
the  defendant  delivers  a  defence,  which  purports  to  offer  an 
answer  to  part  only  of  the  plaintiffs  alleged  cause  of 
action,  the  plaintiff  may  by  leave  of  the  Court  or  a  Judge 
enter  judgment,  final  or  interlocutory,  as  the  case  may  be, 
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for  the  part  unanswered ;  provided  that  the  unanswered 
part  consists  of  a  separate  cause  of  action,  or  is  severable 
from  the  rest,  as  in  the  case  of  part  of  a  debt  or  liquidated 
demand  ;  provided  also  that  where  there  is  a  counter-claim, 
execution  on  any  such  judgment  as  above  mentioned  in 
respect  of  the  plaintiffs  claim  shall  not  issue  without  leave 
»         of   the  Court  or  a  Judge.     (E.  302.) 

other^actionfl.  ,  10.  In  all  othcr  actions  than  those  in  the  preceding  Rules 
'  of  this  Order  mentioned,  if  the  defendant  makes  default  in 
delivering  a  defence,  the  plaintiff  may  set  down  the  action 
on  motion  for  judgment,  and  such  judgment  shall  be  given 
as  upon  the  statement  of  claim  the  Court  or  a  Judge  shall 
consider  the  plaintiff  to  be  entitled  to.     (E.  304.) 

Defauirb*^one  ^^'  ^^^^^*  ^^  ^^Y  such  action  as  mentioned  in  the  last 
of  several.  preceding  Rule,  there  are  several  defendants,  then,  if  one  of 
such  defendants  make  such  default  as  aforesaid,  the  plain- 
tiff may  either,  (if  the  cause  of  action  be  severable),  set 
•  down  the  action  at  once  on  motion  for  judgment  against 
the  defendant  so  making  default,  or  may  set  it  down 
against  him  at  the  time  when  it  is  entered  for  trial,  or  set 
down  on  motion  for  judgment  against  the  other  defendants. 
(E.  305.) 

Defauitto  rob-  ^^'  ^^  ^^®  plaintiff  docs  not  deliver  a  reply,  or  any 
iiequeiit  plead-  party  docs  not  deliver  any  subsequent  pleading  within  the 
'"^*  period   allowed   for  that  purpose,  the  pleadings   shall    be 

deemed  to  be  closed  at  the  expiration  of  that  period,  and 
all  the  material  statements  of  fact  in  the  pleading  last  de- 
livered shall  be  deemed  to  have  been  denied  and  put  in 
issue.     [E.  306.] 

(264.^  .13.  In  any  case  in  which  issues  arise  in  an  action  other 
^fy^^  *^than  between  plaintiff  and  defendant,  if  any  party  to  any 
such  issue  makes  default  in  delivering  any  pleading,  the 
opposite  party  may  apply  to  the  Court  or  a  Judge  for  such 
judgment,  if  any,  as  upon  the  pleadings  he  may  appear  to 
be  entitled  to.  And  the  Court  or  Judge  may  order  judg- 
ment to  be  entered  accordingly,  or  may  make  such  other 
order  as  may  be  necessary  to  do  complete  justice  between 
the  parties.     [E.  307.] 

a^^tijj^^d^  14.     Any  judgment  by  default,  whether  under  this  Order 

Judgment  or  under  any  other  of  these  Rules,  may  be  set  aside  by  the 
Court  or  a  Judge,  upon  such  terms  as  to  costs  or  otherwise 
as  such  Court  or  Judge  may  think  fit.     [E.  308.] 
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ORDER  XXVIII. 
Amendment. 

1.  The  Court  or  a  Judge  may,  at  any  stage  of  the  pro-  Amenffiwith 
ceedings,  allow  either  party  to  alter  or  amend  his  indorse-  leave, 
ment  or  pleadings,  in  such  manner  and  on  such  terms  as 

may  be  just,  and  all  such  amendments  shall  be  made  as 
may  be  necessary  for  the  purpose  of  determining  the  real 
questions  in  controversy  between  the  parties.     [E.  309.] 

2.  The   plaintiff  may,  without   any   leave,  amend   his  Amendment  by 
st^ement  of   claim,  whether  indorsed  on  the  writ  or  not,  f^^J^  '^**'^"* 
on|e  at  any  time  before  the  expiration  of  the  time  limited 

fo»  reply,  and  before  replying,  or,  where  no  defence  is  de-  * 
livered,  at  any  time  before  the  expiration  of  four  weeks 
from  the  appearance  of  the  defendant  who  shall  have  last 
appeared.     [E.  310.] 

3.  A  defendant  who  has  set  up  anv  counter-claim  or  .      ^^±. . 

,  _  -i"!  !•      Amendment  oy 

set-on,  may,  without  any  leave,  amend  such  counter-claim  defendant  \dth 
or  set-oflF  at  any  time  before  the  expiration  of  the  time^"***^^ 
allowed    him   for   answering   the   reply,  and  before  such 
answer,  or  in  case  there   be  no   reply,  then  at  any   time 
before  the  expiration  of  twenty-eight  days  from  defence. 
[E.  311.] 

4.  Where  any  party  has  amended  his  pleading  under  ^j^^^^^^  ^j 
either  of  the  last  two  preceding  Rules,  the  opposite  party  amendment. 
may,  within  eight  days  after  the  delivery  to  him  of  the 
amended  pleading,  apply  to  the  Court    or    a    Judge    to 
disallow   the   amendment,  or  any   part  thereof,  and    the 

Court  or  Judge  may,  if  satisfied  that  the  justice  of  the 
case  requires  it,  disallow  the  same,  or  allow  it  subject  to 
such  terms  as  to  costs  or  otherwise  as  may  be  just. 
(E.  312.) 

5.  Where  any  party  has  amended  his  pleading   under       (27o.) 
Rules  2  or  3,  the  opposite  party  shall  plead  to  the  amended  amemi  JLr  a-^*^ 
pleading,  or  amend  nis  pleading,  within  the  time  he  then  n^®"*^™*"*- 
has  to  plead  or  within  eight  days  from  the  delivery  of  the 
amendment,  whichever  shall  last  expire  ;  and  in  case  the 
opposite  party  has   pleaded'  before   the    delivery    of    the 
amendment,  and  does  not  plead  again  or  amend  within  the 

time  above  mentioned,  he  shall  be  deemed  to  rely  on  his 
original  pleading  in  answer  to  such  amendment.     (E.  313.) 

6.  In    all    cases   not  provided   for   by  the  Preceding      jj(^^)^  ^^^ 
Rules  of  this  Order,  application  for  leave  to  amend  may  i«ave  to  amend. 


78 


NOVA  SCOTIA  JUDICATURE  ACT,    1884. 


(273.) 
Markiiig  of  a* 
mended  plead 
ingB. 


(2T4.) 
Date'of  orderj 


be  made  by  either  party  to  the  Court  or  a  Judge,  or  to  the 
Judge  at  the  trial  of  the  action,  and  such  amendment  may 
be  allowed  upon  such  tei-ms  as  to  costs  or  otherwise  as  mav 
be  just.     [E.  314.] 

Time  itaSted  for  ^'  ^^  *  P^^ty  who  has  obtained  an  order  for  leave  to 
amendment.  amend  docs  not  amend  accordingly  within  the  time  limited 
for  that  purpose  by  the  order,  or  if  no  time  is  thereby 
limited,  then  within  fourteen  days  from  the  date  of  the 
order,  such  order  to  amend  shall,  on  the  expiration  of  such 
limited  time  as  aforesaid,  or  of  such  fourteen  days,  as  the 
case  may  be,  become  ipso  fax^to  void,  unless  the  time  is 
extended  by  the  Court  or  a  Judge.     [E.  315.] 

8.  An  indorsement  or  pleading  may  be  amended  by 
written  alterations  in  the  copy  which  has  been  delivered, 
and  by  additions  on  paper  to  be  interleaved  therewith  if 
necessary.   [E.  316.] 

9.  Whenever  any  indorsement  or  pleading  is  amended, 
the  same,  when  amended,  shall  be  marked  with  the  date  of 
the  order,  if  any,  under  which  the  same  is  so  amended,  and 
of  the  day  on  which  such  amendment  is  made,  in  manner 
following,  viz :  "  Amended  day  of  pursuant  to 
order  of            dated  the             day  of.            ."     [E.  317.] 

10.  Whenever  any  indorsement  or  pleading  is  amended, 
such  amended  document  shall  be  delivered  to  the  opposite 
party  within  the  time  allowed  for  amending  the  same. 
[E.  318.] 

11.  Clerical  mistakes  in  judgments  or  orders,  or  errors 
arising  therein  from  any  accidental  slip  or  omission,  may  at 
any  time  be  corrected  by  the  Court  or  a  Judge  on  motion 
or  summons  without  any  appeal.     (E.  319.) 

12.  The  Coui-t  or  a  Judge  may  at  any  time,  and  on 
Court  or  Judge.  ^^^  tcrms  BA  to  costs  or  Otherwise,  as  the  Court  or  Judge 

may  think  just,  amend  any  defect  or  error  in  any  proceed- 
ings, and  all  necessary  amendments  shall  be  made  for  the 
purpose  of  determining  the  real  question  or  issue  raised  by 
or  depending  on  the  proceedings.     (E.  320.) 

13.  The  costs  of  and  occasioned  by  any  amendment, 
made  pursuant  to  Rules  2  and  3  of  this  order,  shall  be  borne 
by  the  party  making  the  same,  unless  the  Court  or  a  Judge 
shall  otherwise  order.     [E.  321.] 

(279.)  14.    In  appeals  brought  before  it  the  Court  shall  have 

mraded.*^  ^  *'all  the  powers  and  duties  in  reference  to  the  amendment  of 
proceedings  which  the  Court  has  in  causes  originating 
therein.    (C.  2  of  1882,  Sec.  8.) 


(276.) 
Dellvenr  of  »• 
mended  plead 
ing8. 


(276.) 
Clerical  erron 


(277.) 
Amendment  by 


Costs. 
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ORDER    XXIX. 

SUMMONS  FOR  DIRECTIONS. 

1.  In  every  cause  or  matter  one  general  Summons  forg^^j^J^) 
directions  may  be  taken  out  at  any  time,  by  any  party,  with  betaken  with  n- 
respect  to  the  following  matters  and  proceedings :  particu-  SU^. **'***" 
lars  of  claim,  defence  or  reply,  statement  of  special  case, 
discovery,    (including    interrogatories),    commissions    and 
examinations  of  witnesses,  mode  of  trial,  (including  proceed- 
ings in  lieu  of  demurrer,  trial  on  motion  for  judgment,  and 
reference),  place  of  trial,  and  any  other  matter  or  proceed- 
ing in  the  cause  or  matter  previous  to  trial     [E.  340.] 

2.  Such  summons  for  directions  shall  be  a  summons  re-  p„ictSon  saoh 
tumable  in  not  less  than  four  days,  in  the  Form  No.  3  inwunmont. 
Appendix  K,  with  such  variations  as  circumstances  may 

require,  and  shall  be  addressed  to  and  served  upon  all  such 
parties  to  the  cause  or  matter  as  may  be  afiected  thereby. 
The  applicant  shall,  so  far  as  practicable,  include  in  the 
summons  all  or  as  many  of  the  above-mentioned  matters 
and  proceedings  as,  having  regard  to  the  nature  of  the 
cause  or  matter,  can  conveniently  be  dealt  with  by  the 
order  and  directions  of  the  Court  or  Judge.  Upon  the 
hearing  of  the  summons,  any  party  to  whom  the  sum- 
mons is  addressed  shall  be  at  liberty  to  apply  for  any  order 
or  directions  as  to  any  of  the  above-mentioned  matters  or 
proceedings  which  he  may  desire,  and  thereupon,  after  giv- 
ing notice  to  such  parties  (if  any)  as  the  Court  or  Judge 
may  direct,  any  order  may  be  made,  and  all  necessary 
directions  given,  as  to  all  or  any  of  such  matters  and 
proceedings  as  may  be  just,  whether  applied  for  or  not ; 
such  order  shall  be  in  the  Form  No.  4  in  Appendix  K., 
with  such  variations  as  circumstances  may  require.  [E. 
341.] 

3.  If,  upon  any  other  application,  as   to   any   of  the       (282.) 
above-mentioned  matters  or  proceedings,  it  shall  appear  to  SST***'^ 
the  Court  or  Judge  that  the  application  is  one  that  could 

and  ought  to  have  been  included  in,  or  made,  upon  the 
general  summons  for  directions,  such  application  shall  be 
mmted  only  at  the  costs  of  the  party  making  the  same. 
\K  342.] 
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ORDER  XXX. 

DISCOVERY   AND   INSPECTION. 

(283.)  1.     In  any  action,  where  relief  by  way  of  damages  or 

Interrogatories,  otherwise  is  sought  OH  the  ground  of  fraud  or  breach  of 
trust,  the  plaintiff  may,  at  any  time  after  delivering  his 
statement  of  claim,  and  a  defendant  may,  at  or  after  the 
time  of  delivering,  his  defence,  without  any  order  for  that 
purpose,  and  in  every  other  cause  or  matter  the  plaintiff 
or  defendant  may,  by  leave  of  the  Court  or  a  Judge,  de- 
liver interrogatories  in  writing  for  the  examination  of 
the  opposite  parties,  or  any  one  or  more  of  such  parties, 
and  such  interiogatories,  when  delivered,  shall  have  a  note 
at  the  foot  thereof,  stating  which  of  such  interrogatories 
each  of  such  persons  is  required  to  answer :  Provided 
that  no  party  shall  deliver  more  than  one  set  of  interroga- 
tories to  the  same  party,  without  an  order  for  that  pur- 
pose :  Provided  also  tnat  interrogatories  which  do  not 
relate  to  any  matters  in  question  in  the  cause  or  matter 
shall  be  deemed  ii'relevant,  notwithstanding  that  they 
might  be  admissible  on  the  oral  cross-examination  of  a 
witness.     (E.  343.) 

(284.)  2.     In  deciding  upon  any  application  for  leave  to  exhibit 

d?^4Sj.^tobe  intcrrogatorics,    the  Court  or    Judge  shall   take  into  ac- 
oonsiderod.        couut  any  offcr  which  may  be  made  by  the  party  sought 
to  be  interrogated,  to  deliver  pai  ticulars,  or  to  make  ad- 
missions, or  to  produce  documents  relating  to  the  matters 
in  question,  or  any  of  them.     (E.  344.) 

Costs ^^^'^  3.     In  adjusting  the  costs  of  the  cause  or  matter  inquiry 

shall  at  the  instance  of  any  party  be  made  into  the  pro- 
priety of  exhibiting  such  interrogatories,  and  if  it  is  the 
opinion  of  the  taxing  authority  or  of  the  Court  or  Judge, 
either  with  or  without  an  application  for  inquiry,  that 
such  interrogatories  have  been  exhibited  unreasonably, 
vexatiously,  or  at  improper  length,  the  costs  occasioned  by 
the  said  interrogatories  and  the  answers  thereto  shall  be 
paid  in  any  event  by  the  party  in  fault.     (E.  345.) 

4.  Interrogatories  shall  be  in  the  Form  No.  6  in  Ap- 
pendix B.,  with  such  variations  as  circumstances  may 
require.     (E.  346.) 

5.  If  any  party  to  a  cause  or  matter  be  a  body  corpor- 
ate or  a  joint  stock  company,  whether  incorporated  or  not, 
or  any  other  body  of  persons,  empowered  by  law  to  sue  or 
to  be  sued,  whether  in  its  own  name  or  in  the  name  of  any 
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officer  or  other  person,  any  opposite  party  may  apply  for 
an  order  allowing  him  to  deliver  interrogatories  to  any 
member  or  officer  of  such  corporation,  company,  or  body, 
and  an  order  may  be  made  accordingly.    (R  347.) 

6.  Any  objection  to  answering  any  one  or  more  of  obj«c^^to  in. 
several  interrogatories  on  the  ground  that  it  or  they  is  or*^"^*^*^'*^ 
are  scandalous  or  irrelevant,  or  not  bona  fide  for  the  pur- 
pose of  the  cause  or  matter,  or  that  the  matters  inquired 

into  are  not  sufficiently  material  at  that  sta^,  or  on  any 
other .  ground,  may  be  taken  in  the  affida\at  in  answer. 
(E.  348.) 

7.  Any  interrogatories  may  be  set  aside  on  the  ground       (no.) 
that  they  have  been  exhibited  unreasonably  or  vexatiously , SSSdngOTk *^ 
or  struck  out  on  the  ground  that  they  are   prolix,  op- 
pressive, unnecessary,  or  scandalous ;  ana  any  application 

for  this  purpose  may  be  made  within  seven  days  idfter  ser- 
vice of  the  mterrogatories.    [E.  349.] 

8.  Interrogatories  shall  be  answered  by  affidavit  to  t>e,^gw.) 
filed  within  ten  days,  or  within  such  other  time  as  a  Judge  ing.      ^'"'^^ 
may  allow.    [E.  35a] 

9.  An  affidavit  in  answer  to  interrogatories  shall  be  ii^^ffldaStUthan. 
the  Form  Na  7  in  Appendix  B,  with  sudi  variations  as«wer. 
circumstances  may  require.     [R  351.] 

10.  No  exceptions  shall  be  taken  to  any  affidavit  in^j^^,^^^^^. 
answer,  but  the  sufficiency,  or  otherwise,  of  any  such  «ffi-SSHt^ 
davit  objected  to  as  insufficient  shall  be  determined  by  the 

Court  or  a  Judge  on  motion  or  summons.     (E.  352.) 

11.  If  any  perscm  interrogated  omits  to  answer,  or,^^^j;Jj^^ 
answers  insufficiently,  the  party  interrogating  may  apply  ««•»• 

to  the  Court  or  a  Judge  for  an  order  requiring  him  to 
•answer,  or  to  answer  fuHfaer,  as  the  case  may  be.  And  an 
order  may  be  made  requiring  him  to  answer  or  answer 
further,  either  by  affidavit  or  by  vivi  voce  examination,  as 
the  Judge  may  direct    [E.  353.] 

12.  Any  party  may,  without  filing  any  affidavit,  apply  j^<»*) 
to  the  Court  or  a  Judge  for  an  or<ter  directing  any  other  ^'"'^^ 
{Moty  to  any  cause  or  matter  to  make  discovery  on  oath  of 

the  documents  which  are  or  have  been  in  his  poesession 
or  power,  relating  to  any  matter  in  question  therein.  On 
the  hearing  of  such  appHeation  the  Couit  or  Judge  may 
either  refuse  or  adjourn  the  same,  if  satisfied  that  such  dis- 
t»very  is  not  necessary,  or  not  necessary  at  that  stage  of 
the  cause  «r  maMer,  er  make  such  order,  either  gmenlly. 
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(295.) 
Affidavit  with 
dl8cx)very. 


(296.) 
l*roduotion  of 
•doctimenta. 


(297.) 
Notice  to  doou- 
ments  referred 
to  inpleadings 
or  afndavitt. 


or  limited  to  certain  classes  of  documents,  as  may,  in  their 
or  his  discretion,  be  thought  fit.     [E.  354.] 

13.  The  affidavit,  to  be  made  by  a  party  against  whom 
such  order  as  is  mentioned  in  the  last  preceding  Rule  has 
been  made,  shall  specify  which,  if  any,  of  the  documents 
therein  mentioned  ne  objects  to  produce,  and  it  shall  be  in 
the  Form  No.  8  in  Appendix  B,  with  such  variations  b» 
circumstances  may  require.     (E.  355.) 

14.  It  shall  be  lawful  for  the  Court  or  a  Judge,  at  any 
time  during  the  pendency  of  any  cause  or  matter,  to  order 
the  production  by  any  party  thereto,  upon  oath,  of  such  of 
the  documents  in  his  possession  or  power,  relating  to  any 
matter  in  question  in  such  cause  or  matter,  as  the  Judge  or 
Court  shall  think  right ;  and  the  Court  may  deal  with  such 
documents,  when  produced,  in  such  manner  as  shall  appear 
just.     [E.  356.] 

15.  Every  party  to  a  cause  or  matter  shall  be  entitled, 
at  any  time,  by  notice  in  writing,  to  give  notice  to  any 
other  party,  in  whose  pleadings  or  affidavits  reference  is 
made  to  any  document,  to  produce  such  document 
for  the  inspection  of  the  party  giving  such  notice,  or  of  his 
solicitor,  and  to  permit  him  or  them  to  take  copies  thereof ; 
and  any  party  not  complying  with  such  notice  shall  not 
afterwards  be  at  liberty  to  put  any  such  document  in  evid- 
ence on  his  behalf  in  such  cause  or  matter,  unless  he  shall 
satisfy  the  Court  or  a  Judge  that  such  (iocument  relates 
only  to  his  own  title,  he  being  a  defendant  to  the  cause  or 
matter,  or  that  he  had  some  other  cause  or  excuse  which 
the  Court  or  Judge  shall  deem  sufficient  for  not  complying 
with  such  notice ;  in  which  case  the  Court  or  Judge  may 
allow  the  same  to  be  put  in  evidence  on  such  terms  as  to 
costs  and  otherwise  as  the  Court  or  Judge  shall  think  fit, 
[E.  357.] 

(M8.)  16.    Notice  to  any  party  to  produce  any  documents  re- 

orm  o  n  ce.  f^^.^,^ j  ^  jj^  j^jg  pJeaidiuff  or  affidavits  shall  be  in  the  Form 
No.  9  in  appendix  B.,  with  such  variations  as  circumstances 
may  require.     (E.  358.) 

17.  The  party  to  whom  such  notice  is  given  shall, 
within  two  days  from  the  receipt  of  such  notice,  if  all  the 
documents  therein  referred  to  have  been  set  forth  by  him 
in  such  affidavit  as  is  mentioned  in  Rule  13,  or  if  any  of 
the  d(X5uments  referred  to  in  such  notice  have  not  been  set 
forth  by  him  in  any  such  affidavit,  then  within  four  days 
from  the  receipt  of  such  notice,  deliver  to  the  party  giving 


(299.) 
Notice  to  in- 
spect. 
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the  same  a  notice  stating  a  time  within  three  days  from  the 
delivery  thereof,  at  which  the  documents,  or  such  of  them 
as  he  does  not  object  to  produce,  may  be  inspected  at  the 
office  of  his  solicitor,  or  in  the  case  of  banker's  books  or 
other  books  of  account,  or  books  in  constant  use  for  the 
purpose  of  any  trade  or  business,  at  their  usual  place  of 
custody,  and  stating  which,  (if  any),  of  the  documents  he 
objects  to  produce,  and  on  what  ground.  Such  notice  shall 
be  in  the  Form  No.  10  in  Appendix  B.,  with  such  variations 
as  circumstances  may  require.     (E.  359.) 

18.  If  the  party  served  with  notice  under  Rule  17  omits  ^j^^^^jj^^^. 
to  give  such  notice  of  a  time  for  inspection,  or  objects  to  tion  on  dehwfit 
give  inspection,  or  offers  inspection  elsewhere  than  at  the 

office  of  his  solicitor,  the  Judge  may,  on  the  application  of 
the  party  desiring  it,  make  an  order  for  inspection  in  such 
place  and  in  such  manner  as  he  may  think  fit ;  and,  except 
in  the  case  of  documents  referred  to  in  the  pleadings  or  affi- 
davits of  the  party  against  whom  the  application  is  made, 
or  disclosed  in  his  affidavit  of  documents,  such  application 
shall  be  founded  upon  an  affidavit  showing  of  what  docu- 
ments inspection  is  sought,  that  the  party  applying  is  en- 
titled to  inspect  them,  and  that  they  are  in  tne  possession 
or  power  of  the  other  party.     (E.  360.) 

19.  If  the  party  from  whom  discovery  of   any  kind  or^^.^^^)^, 
inspection   is  sought  objects  to  the  same,  or  any  part  itwpection. 
thereof,  the  Court  or  a  Judge  may,  if  satisfied  that  the 

right  to  the  discovery  or  inspection  sought  depends  on  the 
determination  of  any  issue  or  question  in  dispute  in  the 
cause  or  matter,  or  that  for  any  other  reason  it  is  desirable 
that  any  issue  or  question  in  dLspute  in  the  cause  or  matter 
should  be  determined  before  deciding  upon  the  right  to  the 
discovery  or  inspection,  order  that  such  issue  or  question 
be  determined  first,  and  reserve  the  question  as  to  the  dis- 
covery or  inspection.     (E.  362.) 

20.  If    any  party  fails  to   comply    with   any    order  ^onse^L  of 
to  answer  interrogatories,  or  for  discovery,  or  inspection  of  diM^«nc« 
documents,  he  shall  be  liable  to  attachment.     He  shall  also, 

if  a  plaintiff,  be  liable  to  have  his  action  dismissed  for  want 
of  prosecution,  and  if  a  defendant,  to  have  his  defence,  if 
any,  struck  out,  and  to  be  placed  in  the  same  position  as  if 
he  had  not  defended,  and  the  party  interrogating  may  ap- 
ply to  the  Court  or  a  Judge  for  an  order  to  that  effect, 
and  an  order  may  be  made  accordingly.     (E.  363.) 

21.  Service  of  an  order  for  interrogatories  or  discovery  ^^<^  ^^^ 
or  inspection  made  against  any  party  or  his  solicitor  shall  ft^Mhmeot 


84  NOVA  SCOTIA  JUDICATUKE  ACT,   1884. 

be  sufficient  service  to  found  an  application  for  an  attachment 
for  disobedience  to  the  order,  but  the  party  against  whom 
the  application  for  an  attachment  is  made  may  show  in 
answer  to  the  application  that  he  has  had  no  notice  or 
knowledge  of  the  order.    [R  364.] 

.^  <*>*•)    .       22.    A  solicitor  upon  whom  an  order  afi^ainst  any  party 

Attachment  of...  .•'^j-  •^^^-  -"^    *^    j 

noiioitor.  for  interrogatories  or  discovery  or  inspection    is    served 

under  the  last  preceding  Rule,  who  neglects  without 
reasonable  excuse  to  give  notice  thereof  to  his  client,  shall 
be  liable  to  attachment.     [E.  365.] 

/u^^S^dx^  ^^*  '^■^y  pftrty>  ^fty>  ^^  tl^®  ^riftl  of  ft  cause,  matter  or 
evidence.  issue,  usc  in  evidcnce  any  one  or  more  of  the  answers,  or 
any  part  of  an  answer,  of  the  opposite  party,  to  interroga- 
tories without  putting  in  the  others  or  the  whole  of  such 
answer :  Provided  always,  that  in  such  case  the  Judge  may 
look  at  the  whole  of  the  answers,  and  if  he  shall  be  of 
opinion  that  any  others  of  them  are  so  connected  with 
those  put  in  that  the  last-mentioned  answers  ought  not  to 
be  used  without  them,  he  may  direct  them  to  be  put  in. 
[E.  366.] 

(806.)  24.    In  every  cause,  or  matter,  the  costs  of  discovery,  by 

interrogatories  or  otherwise,  shall,  unless  otherwise  ordered 
by  the  Court  or  a  Judge,  be  secured  in  the  first  instance  as 
provided  by  Rule  26,  of  this  Order,  by  the  party  seeking 
such  discovery,  and  shall  be  allowed  as  part  of  his  costs 
where,  and  only  where,  such  discovery  shall  appear  to  the 
Judge  at  the  trial,  or,  if  there  is  no  trial,  to  the  Coui*t  or  a 
Judge,  or  shall  appear  to  the  taxing  authority,  to  have  been 
reasonably  askea  for.     [£.  367.] 

26.  Any  party  seeking  discovery  by  interrogatories 
shall,  before  delivery  of  interrogatories,  pay  into  Court  to  a 
seperate  account  in  the  action,  to  be  called  **  Security  for 
Costs  Account,"  to  abide  further  orders,  the  sura  of  $20,  and. 
if  the  number  of  folios  exceeds  five,  the  further  sum  ot  $1, 
for  every  additional  folio.  Any  party  seeking  discovery 
otherwise  than  by  interrogatories  shall,  before  making 
application  for  discovery,  pay  into  Court,  to  a  like  account, 
to  abide  further  order,  the  sum  of  $20,  and  may  be  ordered 
further  to  pay  into  Court  as  aforesaid,  such  additional  sum 
as  the  Court  or  a  Judge  shall  direct.  The  party  seeking 
discovery  shall«  with  his  interrogatories,  or  order  for 
discovery,  serve  a  copy  of  the  receipt  for  the  said  pajHient 
into  Court,  and  the  time  for  answering  or  making  discovery 
shall  in  all  cases  commence  from  the  date  <ii  su^  service. 
The  party  from  whon  discovery  is  sought  shall  «ot  be 


for 


NOYA  SGOTIA  JUDICATURE  ACt,  1884.  85 

required  to  answer  or  make  discovery  unless  and  until  the 
said  payment  has  heen  made.     [E.  368.] 

26.  Unless  the  Court  or  a  Judge  shall  at  or  before  ^^^^Di^poSJ^d^ 
trial  otherwise  order,  the  amount  standing  to  the  credit  of  ^3ST^ 
the  "  Security  for  costs  Account "  in  any  cause  or  matter, 

shall,  after  the  cause  or  matter  has  been  finally  disposed  of, 
be  paid  out  to  the  party  by  whom  the  same  was  tmid  in,  on 
his  request,  or  to  his  solicitor  on  sttch  party  s  written 
authority,  in  the  event  of  the  costs  of  the  cause  or  matter 
being  adjudged  to  him,  but,  in  the  event  of  the  Court  or 
Judge  ordering  him  to  pay  the  costs  of  the  cause  or  matter, 
the  amount  in  Court  shall  be  subject  to  a  lien  for  the  costs 
ordered  to  be  paid  to  any  other  party.    (E.  369.) 

27.  In  any  action  against  or  by  a  sheriff,  in  respect  of  ^^^j^^^ajj)^  ^ 
any  matters  connected  with  the  execution  of  his  office,  the  p*rty. 
Court  or  a  Judge  m  iy,on  the  application  of  either  party,order 

that  the  affidavit  to  be  made  m  answer,  either  to  interroga- 
tories, or  to  an  order  for  discovery  shall  be  made  by  the 
officer  or  person  actually  concerned.    (E.  370.) 

28.  Where  the  party  required  to  produce  documents  is  aAnicu^^  om- 
corporation  aggregate  the  affidavit  shall  be  made  by  one  of  JJJ;^;^**'" 
the  officers  of  the  corporation.     (0.  225.) 

29^     The  deponent  in  any  affidavit  provided  for  in  the  croJSS^ini^ 
next  preceding  rule  shall  be  subject  to  cross-examination,  ^^o^o'^^po***"* 
and  his  affidavit  shall  have  the  same  effect,  as  nearly  as 
may  be,  as  the  affidavit  of  a  party,  unless  where  the  Court 
or  Judge  sees  reason  for  holding  otherwise.    (0.  226.) 

30.     Persons  who  have  ceased  to  be  officers  of  a  Cor-„     (wy 

.»  1  ti*ii  *   t  *        Fonn6r  ofil06n 

poration  may  be  examined  m  the  same  manner  as  existing  exMuined. 
officers.     (O.  227.) 


ORDER  XXXI. 
Admissions. 

1.  Any  party  to  a  cause  or  matter  may  give  notice,  by  ^^j^^ 
hiB  pleading,  or  otherwise  in  writing,  that  ne  admits  the  ^nanf  •  tiikt^ 
truth  of  the  whole  or  any  part  of  the  case  of  any  other  ™*°** 
pwrty.     (E.  87L) 

2.  Elither  party  may  call  upon  the  other  party  to  admit  (sii.) 
anv  document,  saving  all  just  exceptions ;  and  m  case  ofdooumentf 
refusal  or  neglect  to  admit,  after  such  notice,  the  costs  of 
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proving  any  such  document  shall  be  paid  by  the  piEtrty  so 
neglecting  or  refusing,  whatever  the  result  of  the  cause  or 
matter  may  be,  unless  at  the  trial  or  hearing  the  Court  or 
a  Judge  shall  certify  that  the  refusal  to  admit  was  reason- 
able; and  no  costs  of  proving  any  document  shall  be 
allowed,  unless  such  notice  be  given,  except  where  the 
omission  to  give  the  notice  is,  in  the  opinion  of  the  taxing 
authority,  a  saving  of  expense.     (K  372.) 

Forrn?^^^'^  3.    A  notice  to  admit  documents  shall  be  in  the  Form 

No.  11  in  Appendix  B.,  with  such  variations  as  circum- 
stances may  require.     (E.  373.) 

Notfoe^to  admit  4.  Any  party  may,  by  notice  in  writing,  at  any  time, 
not  later  than  seven  days  before  the  day  for  which  notice 
of  trial  has  been  given,  call  on  any  other  party  to  admit, 
for  the  purposes  of  the  cause,  matter,  or  issue  only,  any 
specific  lact  or  facts  mentioned  in  such  notice.  And  in 
case  of  refusal  or  neglect  to  admit  the  same  within  six  days 
after  service  of  such  notice,  or  within  such  further  time  as 
may  be  allowed  by  the  Court  or  a  Judge,  the  costs  of  proving 
such  fact  or  facts  shall  be  paid  by  the  party  so  neglecting 
or  refusing,  whatever  the  result  of  the  cause,  matter,  or 
issue  may  be,  unless  at  the  trial  or  hearing  the  Court  or 
a  Judge  certify  that  the  refusal  to  admit  was  reasonable, 
or  unless  the  Court  or  a  Judge  shall  at  any  time  otherwise 
order  or  direct.  Provided  that  any  admission  made  in 
pursuance  of  such  notice  is  to  be  deemed  to  be  made  only 
for  the  purposes  of  the  particular  cause,  matter,  or  issue, 
and  not  as  an  admission  to  be  used  against  the  party  on 
any  other  occasion,  or  in  favour  of  any  person  other  than 
the  party  giving  the  notice :  provided  also  that  the  Court 
or  a  Judge  may  at  any  time  allow  any  party  to  amend  or 
withdraw  any  admission,  so  made,  on  such  terms  as  may  be 
just.     (E.  374.) 

Formf^^^'^  5.    A  notice  to  admit  facts  shall  be  in  the  Form  No.  12 

in  Appendix  B.,  and  admissions  of  facts  shall  be  in  the 
Form  No.  13  in  Appendix  B.,  with  such  variations  as  cir- 
cumstances may  require.     (E.  375.) 

iSSonid-  ^'  -^J  party  may  at  any  stage  of  a  cause  or  matter, 
where  admissions  of  fact  have  been  made,  either  on  the 
pleadings,  or  otherwise,  apply  to  the  Court  or  a  Judge  for 
such  judgment,  or  order,  as,  upon  such  admissions,  he  may 
be  intitled  to,  without  waiting  for  the  determination  of  any 
other  question  between  the  parties ;  and  the  Court  or  a 
tftidge  may,  upon  such  application,  make  such  order,  or  give 
such  judgment,  as  the  Court  or  Judge  may  think  just 
(E.  376.) 
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7.  An  affidavit  of  the  solicitor  or  his  clerk,  of  the  due       (3i».) 
signature  of  any  admissions  made  in  pursuance  of  any 
notice  to  admit  documents  or  facts,  shall  be  sufficient  evid- 
ence of  such  admissions,  if  evidence  thereof  be  required. 
(K377.) 

8.  Notice  to  produce  documents  shall  be  in  the  Form  No.  Form^^'otiw 
14  in  Appendix  R,  with  such  variations  as   circumstances  ***  p~^"^- 
may  require.  An  affidavit  of  the  solicitor,  or  his  clerk,  of  the 
service  of  any  notice  to  produce,  and  of  the  time  when  it 

was  served,  with  a  copy  of  the  notice  to  produce,  shall  in  all 
cases  be  sufficient  evidence  of  the  service  of  the  notice,  and 
of  the  time  when  it  was  served.     (E.  378.) 

9.  If  a  notice  to  admit,  or  produce,  comprises  documents  ^^^  <^i> 
which  are  not  necessary,  the  costs  occasioned  thereby  shall  < 
be  borne  by  the  party  giving  such  notice.     (K  379.) 


ORDER  XXXn. 

ISSUES,  INQUIRIES  AND  ACCOUNTS, 

1.  Where  in  any  cause  or  matter  it  appears  to  the  Court  i^g^^,^^  ^^ 
or  a  Judge  that  the  issues  of  fact  in  dispute  are  not  8uffi-ti«diineow»ry. 
ciently  defined,  the  parties  may  be   directed  to  prepare 

issues,  and  such  issues  shall,  if  the  parties  differ,  be  settled 
by  the  Court  or  a  Judge.     (E.  380.) 

2.  The  Court  or  a  Judge  may,  at  any  stage  of  the  pro-  ,„,„««  or  «o- 
ceedings  in  a  cause  or  matter,  direct  any  necessary  inquir-  oonnto  taken, 
ies  or  accounts  to  be  made  or  taken,  notwithstanding  that 

it  may  appear  that  there  is  some  special  or  further  relief 
sought  for,  or  some  special  issue  to  be  tried,  as  to  which  it 
may  be  proper  that  the  cause  or  matter  should  proceed  in 
the  ordinary  manner.     (E.  881.) 

3.  The  Court  or  a  Judge  may,  either  by  the  judgment  pj^^^^>^^ 
or  order  directing  an  account  to  be  taken,  or  by  any  subse-  mode,  &c. 
quent  order,  give  special  directions  with  regara  to  tne  mode 

in  which  the  account  is  to  be  taken  or  voucmed,  and,  in  par- 
ticular may  direct  that  in  taking  the  account,  the  books  of 
account,  in  which  the  accounts  in  question  have  been  kept, 
shall  be  taken  as  prima  facie  evidence  of  the  truth  of  the 
matters  therein  contained,  with  liberty  to  the  parties  inter- 
ested to  take  such  objections  thereto  as  they  may  be  advis- 
ed.    (E.  382.) 
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V  tifl^^  of  ^'  ^^^^  *^y  ^^^oxmt  is  directed  to  be  taken,  the  ac- 
aojount  **"  counting  party,  unless  the  Court  or  a  Judge  shall  otherwise 
direct,  shall  make  out  his  account  and  verify  the  same  by 
affidavit.  The  items  on  each  side  of  the  account  shall  be 
numbered  consecutively,  and  the  account  shall  be  referred 
to  by  the  affidavit  as  an  exhibit,  and  be  fyled  with  the  pro- 
per officer.     (K  383.) 

Notio^objeot.     '5.     Any  party  seeking  to  charge  any  accounting  party, 
ton.  beyond  what  he  has  by  his  account  admitted  to  have  re- 

ceived, shall  give  notice  thereof  to  the  accounting  party, 
stating,  so  far  as  he  is  able,  the  amount  sought  to  be  charg- 
ed, and  the  particulars  thereof,  in  a  short  and  succinct  man- 
ner.   (E.  384.) 

^^^^^^^j)  6.     Every  judgment  or  order  for  a  general  account  of  the 

estate  to  be       personal  estate  of  a  testator  or  intestate  shall  contain  a 
inqoired  of.       direction  f or  an  inquiry  what  parts,  (if  any),  of  such  per- 
sonal estate  arc  outstanding  or  undisposed  of,  unless  the 
Court  or  a  Judge  shall  otherwise  direct.     (K  385.) 

Fonn  oi?Sud  *^'    ^^^^^>  ^J  ^^Y  judgment  or  order,  whether  made  in 

ment.**      ^'    Court  Or  in  Chambers,  any  accounts  are  directed  to  be 

taken,  or  inquiries  to  be  made,  each  such  direction  shall  be 

numbered,  so  that,  as  far  as  may  be,  each  distinct  account 

and  inquiry  may  be  designated  by  a  number,  and  such 

judgment  or  order  shall  be  in  the  Form  No.  24,  in  Appendix 

-    "b  ^'  '^        L.,  with  such  variations  as  the  circumstances  of  the  case 

'  may  require.     (E.  386.) 

(829.)  8.     In  taking  any  account,  directed  by  any  judgment  or 

nuSeT"**'       order,   all   just   allowances   shall   be   made   without  any 
direction  for  that  purpose.     (E.  387.) 

(830.)  9-     If  it  shall  appear  to  the  Court  or  a  Judge,  that  there 

SoS^*o/iS^    i^  ^^y  undue  delay  in  the  prosecution  of  any  accounts  or 
quiries.  inquiries,  or  in  any  other  proceedings  under  any  judgment 

or  order,  the  Court  or  a  Judge  may  require  the  party 
having  the  conduct  of  the  proceedings  under  any  judgment, 
or  order,  or  any  other  party,  to  explain  the  delay,  and  may 
thereupon  make  such  order,  with  regard  to  expediting  the 
proceedings,  or  the  conduct  thereof,  or  the  stay  thereof,  and 
as  to  the  costs  of  the  proceedings,  as  the  circumstances  of 
the  case  may  require ;  and  for  the  purposes  aforesaid,  any 
party  may  be  directed  to  summon  the  persons  whose 
attendance  is  required,  and  to  conduct  any  proceed- 
ings, and  carry  out  any  directions  which  may  be  ^ven ; 
and  any  costs  of  such  party,  so  directed,  shall  be  paid  by 
such  parties  or  out  of  such  funds  as  the  Court  or  Judge 
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may  direct ;  and  if  any  such  costB  be  not  otherwise  paid, 
the  same  shall  be  paid  out  of  such  moneys,  (if  any),  as  may 
be  provided  by  Parliament.     (E.  388.) 

10.    In    the  event    of  a  referee    declining   to  act,  or^^j^^^^ 
dying,  or  becoming  disqualified,  before  he  has  made  his  •««. 
report,  the  parties  may,  or,  if  they  cannot  agree,  a  Judge 
may,  on  application  of  either  party  appoint  a  new  referee. 
(0.  245  C.) 


ORDER  XXXIIi. 
1.    Special  Case, 

1.  The  parties  to  any  cause  or  matter,  at  any  stage  of  p,^^;^,^^ 
the  cause,  or  matter,  or  without  any  previous  proceedings  "pecui  cm©. 
having  been  instituted,  may  concur  in  stating  the  questions 

of  law  arising  therein  in  the  form  of  a  special  case  for  the 
opinion  of  the  Court.  Every  such  special  case  shall  be 
divided  into  paragraphs  numbered  consecutively,  and  shall 
concisely  state  such  facts  and  documents  as  may  be  neces- 
sary to  enable  the  Court  to  decide  the  questions  raised 
thereby.  Upon  the  argument  of  such  case  the  Court,  and 
the  parties,  shall  be  at  liberty  to  refer  to  the  whole  con- 
tents of  such  documents,  and  the  Court  shall  be  at  liberty 
to  draw  from  the  facts  and  documents,  stated  in  any  sucn 
special  case,  any  inference,  whether  of  fact  or  law,  which 
might  have  been  drawn  therefrom  if  proved  at  a  trial. 
(E.  389  &  P.  A.  225.) 

2.  If  it  appear  to  the  Court  or  a  Judge,  that  there  is  in  p,^u,SSw 
any  cause  or  matter  a  question  of  law,  which  it  would  be queBUooof kw. 
convenient  to  have  decided  before  any  evidence  is  given,  or 

any  question  or  issue  of  fact  is  tried,  or  before  any  refer- 
ence is  made  to  a  Referee,  or  an  Arbitrator,  the  Court  or 
Judge  may  make  an  order  accordingly,  and  may  direct 
such  question  of  law  to  be  raised  for  the  opinion  of  the 
Court,  either  by  special  case,  or  in  any  such  other  manner 
as  the  Court  or  Judge  may  deem  expedient,  and  all  such 
further  proceedings  as  the  decision  of  such  question  of  law 
may  render  unnecessary  may  thereupon  be  stayed. 
(E  390.) 

3.  Every  special  case  shall,  as  heretofore,  be  printed  l^y  j^^^'^jni^, 
the  plaintiff,  and  signed  by  the  several  parties  or  their  nJ^deoiSnf^ 
counsel  or  solicitors,  and  shall  be  filed  by  the  plaintiff. 
Printed  copies  for  the  use  of  the  Judges  shall  be  delivered 

by  the  plaintiff.    (E.  391.) 
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(886.)  4.     No  special  case  in  any  cause  or  matter  to  which  a 

JSmty?  ^  married  woman,  (not  being  a  party  thereto  in  respect  of 
her  separate  property  or  of  any  separate  right  of  action  by 
or  against  her,)  infant,  or  person  of  unsound  mind,  not  so 
found  by  inquisition  or  judicial  decision,  is  a  party,  shall  be 
set  down  for  argument  without  leave  of  the  Court  or  a 
Judge,  the  application  for  which  must  be  supported  by 
sufficient  evidence  that  the  statements  contained  in  such 
special  case,  so  far  as  the  same  affect  the  interest  of  such 
married  woman,  infant,  or  person  of  unsound  mind,  are  true. 
(E.  392.) 

^  (^)  -  5.  Either  party  may  enter  a  special  case  for  argument 
ment  *'*^  by  delivering  to  the  proper  officer  a  memorandum  of  entry, 
in  the  usual  form,  and  also,  if  any  married  woman,  infant, 
or  person  of  unsound  mind  not  so  found  by  inquisition  or 
judicial  decision  be  a  party  to  the  cause  or  matter,  produc- 
ing a  copy  of  the  order  giving  leave  to  enter  the  same  for 
argument.     (E.  393.) 

Ai»uin«rt  to  6-  Th©  parties  to  a  special  case  may,  if  they  think  fit, 
•bWewBuit.  enter  into  an  agreement  in  writing,  that,  on  the  judgment 
of  the  Court  being  given  in  the  affirmative  or  negative  of 
the  questions  of  law  raised  by  the  special  case,  a  sum  of 
money,  fixed  by  the  parties,  or  to  be  ascertained  by  the 
Court,  or  in  such  manner  as  the  Court  may  direct,  shall  be 
paid  by  one  of  the  parties  to  the  other  of  them,  either  with 
or  without  costs  of  the  cause  or  matter  ;  and  the  judgment 
of  the  Court  may  be  entered  for  the  sum  so  agreed  or 
ascertained,  with  or  without  costs,  as  the  case  may  be,  and 
execution  may  issue  upon  such  judgment  forthwith,  unless 
otherwise  agreed,  or  unless  stayed  on  appeal.    (E.  394.) 

Appu^^of        7.    This  order  shall  apply  to  every  special  case  stated  in 
theM  provwons.  |^  cause  or  matter,  or  in  any  proceeding  incidental  thereto. 
(E.  396.) 

£.    Issues  of  jact  withord  Pleadings, 

ForawjBiewi  ^*  When  the  parties  to  a  cause  or  matter  are  agreed  as 
iogsmay  bedis-to  the  qucstions  of  fact  to  be  decided  between  them,  they 
'  "'^'  nia}'^,  after  writ  issued  and  before  judgment,  by  consent  and 
order  of  the  Court  or  a  Judge,  proceed  to  the  trial  of  any 
such  questions  of  fact  without  formal  pleadings  ;  and  such 
questions  may  be  stated  for  trial  in  an  issue  in  the  form 
No.  16  in  Appendix  B.  with  such  variations  as  circumstances 
may  require,  and  such  issue  may  be  entered  for  trial  and 
tried  in  the  same  manner  as  any  issue  joined  in  an  ordinary 
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action,  and  the  proceedings  shall  be  under  the  control  and 
jurisdiction  of  the  Court  or  Judge,  in  the  same  way  as  the 
proceedings  in  an  action.     (E.  397.) 

9.  The  Court  or  a  Judge  may,  by  consent  of  the  parties,  ordw^'Lue 
order  that,  upon  the  finding  in  the  affirmative  or  negative  *"*****  <*»®- 
of  such  issue  as  in  the  last  preceeding  Rule  mentioned,  a 

sum  of  money,  fixed  by  the  parties,  or  to  be  ascertained 
upon  a  question  inserted  in  the  issue  for  that  purpose,  shall 
be  paid  by  one  of  the  parties  to  the  other  of  them,  either 
with  or  without  the  costs  of  the  cause  or  matter.    (E.  398.) 

10.  Upon  the  finding  of  any  such  issue,  as  in  "Rule  ^j„^,-^\\h 
mentioned,  judgment  may  be  entered  for  the  sum  so  agreed  oS.     *°     *'*' 
or  ascertained  as  aforesaid,  with  or  without  costs,  as  the 

case  may  be,  and  execution  may  issue  upon  such  judgment 
forthwith,  unless  otherwise  agreed,  or  unless  the  Court  or 
a  Judge  shall  otherwise  order,  for  the  purpose  of  giving 
either  party  an  opportunity  for  moving  to  set  aside  the 
finding  or  for  a  new  trial.     (E.  399.) 

11.  The  proceedings  upon  such  issue,  as  in  Rule   8jj^^***> 
mentioned,  may  be  recorded  at  the  instance  of  either  party, 

and  the  judgment,  whether  actually  recorded  or  not,  shidl 
have  the  same  efiect  as  any  other  judgment  in  a  contested 
action.    (E.  400.) 


ORDER  XXXIV. 

TRIAL. 

t— Place. 

1.    There  shall  be  no  local  venue  for  the  trial  of  ^^7 ^^iJ^^ 
action,  except  when  otherwise  provided  by  Statute.    Every  ^^"*" 

action  shall,  unless  the  Court  or  a  Judge  otherwise  orders, 
be  tried  in  the  county  or  place  named  on  the  statement  of 
claim,  or,  (where  no  statement  of  claim  has  been  delivered 
or  required),  by  a  notice  in  writing  to  be  served  on  the  de- 
fendant, or  his  solicitor,  within  six  days  after  appearance. 
Where  no  place  of  trial  is  named,  the  place  of  trial  shall, 
unless  the  Court  or  a  Judge  otherwise  order,  be  the  county 
in  which  the  defendant  has  been  required  to  file  his  ap- 
pearance.    (E.  425.) 
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2,— Mode  of  Irial. 

Bqui^useB.  ^*  Causes  or  matters  which  would  heretofore  have  been 
deemed  of  an  equitable  nature  shall  be  tried  by  a  Judjge 
without  a  jury,  unless  the  Court  or  a  Judge  shall  otherwise 
order.     (E.  427.) 

pow« tcflJisi  3-  The  Court  or  a  Judge  may,  if  it  shall  appear  desir- 
pensewith  Jury,  i^jjje^  direct  a  trial,  without  a  jury,  of  any  question  or  issue 
of  fact,  or  partly  of  fact  and  partly  of  law,  arising  in  any 
cause  or  matter  which,  previously  to  the  passing  of  the  Act 
could,  without  any  consent  of  parties,  have  been  tried 
without  a  jury.     (E.  428.) 

(m.)  4.    The  Court  or  a  Judge  may  direct  the  trial,  without  a 

Power  to  oiB-       .  -  ii  •  •   •  i  j 

pensewith  juiy.jury,  01  any  cause,  matter  or  issue  requirmg  any  prolonged 
examination  of  documents  or  accounts,  or  any  scientific  or 
local  investigation,  which  cannot  in  their  or  his  opinion 
conveniently  be  made  with  a  jury.     (EJ.  429.) 

(347 )  6.    In  any  other  cause  or  matter,  upon  the  application 

^  ower  o  or  ^£  ^^^  party  thereto  for  a  trial  with  a  jury,  of  the  cause  or 
matter,  or  any  issue  of  fact,  an  order  may  be  made  for  a 
trial  with  a  Jury.    (E.  430.) 

(M8j>  6.    fa.)    In  every  cause  or  matter,  unless  under  th^ 

S!t7u5?.  provisions  of  Rule  5  of  this  Order,  a  trial  with  a  jury  is 
ordered,  or  under  Section  21  of  the  Act  a  trial  is  required 
to  be  had  with  a  jury,  the  mode  of  trial  shall  be  by  a  Judge 
without  a  jury  ;  provided  that  in  any  such  case  the  Court 
or  a  Judge  may  at  any  time  order  any  cause,  matter,  or 
issue  to  be  tried  by  a  Judge  with  a  jury,  or  by  a  Judge 
sitting  with  assessors,  or  by  an  Official  Keferee  Qr  Special 
Referee  with  or  without  assessors. 

(b.)  The  plaintiff  in  any  cause  or  matter  in  which  he  is 
entitled  to  a  jury,  may  have  tjie  issues  tried  by  a  special 
jury,  upon  giving  notice  in  writing  to  that  effect  to  the  de- 
f  endiuit  at  me  tune  when  he  gives  notice  of  requiring  the 
jury. 

(c.)  The  defendant,  in  any  cause  or  matter  in  which  he 
is  entitled  to  a  jury,  may  have  the  issues  tried  by  a  special 
jury,  on  giving  notice  in  writing  to  that  eflfect  at  the 
time  when  he  gives  notice  requiring  a  jury. 

(d.)  A  Judge  may  at  any  time  make  an  order  for  a 
special  jury,  upon  such  terms,  if  any,  as  to  costs  and  other* 
wise  as  may  be  just.    (E.  431.) 
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7.  Subject  to  the  provisions  of  the  preceding  Rules  ^^ -viidofdiiewiit 
this  Order,  the  Court  or  a  Judge  may,  in  any  cause  or  qiMttioni  tn  dur- 
matter,  at  any  time,  or  from  time  to  time,  order  that  differ-  •^*  °*^*^ 
ent  questions  of  fact,  arising  therein,  be  tried  by  different 

modes  of  trial,  or  that  one  or  more  questions  of  fact  be  tried 
before  the  others,  and  may  appoint  the  places  for  such 
trials,  and  in  all  cases  may  order  that  .one  or  more  issues  of 
fact  be  tried  before  any  other  or  others.     (K  432.) 

8.  Every  trial  of  any  question  or  issue  of  fact  with  a       (uo.) 
jury  shall  be  by  a  single  Judge,  unless  such  trial  be  specially  Sj?  '"^  ^ 
ordered  to  be  by  two  or  more  Judges.     (E.  433.) 

9.  Nothing  in  this  Order  shall  affect  any  proceedings  ^^^^J;) 
under  anv  stetutory  provisions    relating  to  arbitration,^***'*****^ 
(E.  434.)  ' 

S, — Notice  amd  Entry  of  Trial. 

10.  Notice  of  trial  may  be  given  in  any  cause  or  matter  ^^^^^^^ 
by  the  plaintiff,  or  other  party  in  the  position  of  plaintiff,  tiie  notioe. 
Such  notice  may  be  given  with  the  reply,  (if  any),  whether 

it  closes  the  pleadings  or  not,  or  at  any  time  after  the  issues 
of  &ct  are  ready  for  trial.    (£.  435.) 

11.  If  the  plaintiff  does  not  within  six  weeks  after  ^^jy^J^^ 
close  of  the  pleadings,  or  within  such  extended  time  as  thodoso.       °^ 
Court  or  a  Judge  may  allow,  give  notice  of  trial,  the  defend- 
ant may,  before  notice  of  triiS  given  by  the  plaintiff,  give 

notice  of  trial,  or  may  apply  to  the  Court  or  Judge  to  dis- 
miss the  action  for  want  of  prosecution ;  and  on  the  hear- 
ing of  such  application,  the  Court  or  a  Judge  may  order 
the  action  to  be  dismissed  accordingly,  or  may  make  such 
other  order,  and  on  such  terms,  as  to  the  Court  or  Judge 
may  seem  just.    (K  436.) 

12.  Notice  of  trial  shall  state  whether  it  is  for  the  trial  form  oftotioe. 
of  the  cause  or  matter  or  of  issues  therein ;  the  idaee  and 

day  for  which  it  is  to  be  entered  for  trial  It  snail  be  in 
the  Form  No  16  in  Appendix  B.,  with  such  variations  as 
circumstances  may  require.     (E.  437.) 

13.  Ten  days*  notice  of  trial  shall  be  given,  unless  <ih©i,,ngt?oi  notioe, 
party  to  whom  it  is  given  has  consented,  or  is  under  terms, 

or  has  been  ordered,  to  take  short  notice  of  trial ;  and  shall 
be  sufficient  in  all  cases,  unless  otherwise  ordered  by  the 
Court  or  a  Judge.  Short  notice  of  trial  shall  be  five  daya' 
notice,  unless  crtherwise  ordered.    (K  438.) 
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wh  m?"^  ter      ^^'    Notice  of  trial  shall  be  given  before  entering  the 
&c.°  naay  en    ,  ^^^  ,  ^^j  ^j^^  ^^.^j  ^^^  ^  entered  notwithstanding  that 

the  pleadings  are  not  closed,  provided  that  notice  of  trial 
has  been  givea  Either  party,  after  notice  of  trial,  may- 
enter  for  trial.  If  both  parties  enter  the  action  for  trial 
it  shall  be  tried  in  the  order  of  the  plaintiff's  entry. 
(E.  439  &  O.  261.) 

Notioe^J'toiftito     ^^'     Unless  the  trial  shall  be  entered,  within  the  time 
lapee  if  no  entry,  limited  thercfor,  by  one  party  or  the  other,  the  notice  of 

trial  shall  be  no  longer  in  force,  unless  leave  for  a  later 

entry  be  givehby  the  Court  or  a  Judge. 


($69.) 
rhei 


Elaewhere. 


(860.) 
Countermand. 


(361.) 
Copy  of  plead- 
in  j^  for  Judge. 


That  2f^  noti  ^^'  ^^^^^^  ^^  ^^^^  ^^^  Halifax,  shall  not  be,  or  operate 
8hau  appiytoSas  for  any  particular  sittings;  but  shall  be  deemed  to  be 
Halifax.  f^j.  ^j^y  jj^y  ^fj^j.  ^j^^  expiration  of  the  notice,  on  which 

the  trial  may  come  on  in  its  order  on  the  list.     (E.  441.) 

17.  Notice  of  trial  elsewhere  than  in  Halifax  shall  be 
deemed  to  be  for  the  first  day  of  the  then  next  term  or 
sitting  at  the  place  for  which  notice  of  trial   is    given. 

(E.  442.) 

18.  No  notice  of  trial  shall  be  countermanded  except 
by  consent  or  by  leave  of  the  Court  or  a  Judge,  which  leave 
may  be  given  subject  to  such  terms,  as  to  costs,  or  otherwise, 
as  may  be  just.     (E.  443.) 

19.  The  party  entering  the  trial  shall  deliver  to  the 
proper  officer  a  copy  of  the  whole  of  the  pleadings,  for  the  use 
of  the  Judge  at  the  trial,  on  the  day  before  the  sitting  of  the 
Court  at  which  the  action  is  to  be  tried,  such  copy  to  be 
certified  by  the  Prothonotary  having  charge  of  the  pleadings 
filed.    (E.  454  &  0.  262.) 

20.  Entries  for  trials  must  be  given  to  the  Prothonotary 
on  or  before  the  Tuesday  preceding  the  first  day  of  the 
Sittings,  or  Term,  at  which  the  causes  are  to  be  tried.  (P. 
A.  200.) 

21.  In  making  up  the  dockets  separate  lists  shall  be 
made  of  trials  with  juries,  and  trials  without  juries.  On 
each  list  the  seniority  of  the  cause  shall  be  determined  by 
the  dates  of  the  issue  of  the  respective  writs.  All  causes 
entered  that  shall  have  been  on  the  list  of  the  preceding 
Term  or  Sittings,  and  the  trial  of  which  shall  have  been 
deferred  vrithout  the  fault  of  the  plaintifi*,  or  party  then 
seeking  to  bring  the  cause  to  trial,  by  notice  of  trial  or 


Trial 


for  entry. 


(868.) 
Oookethow 
made  up. 
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entry,  or  which  were  not  tried  for  want  of  time,  shall  be 
placed  on  the  docket  in  the  relative  order  in  which  they 
stood  on  the  docket  of  such  preceding  Term  or  Sittings. 
(P.  A.  201.) 

j^-^Proceedinga  at   Trial. 

22.  If,  when  a  trial  is  called  on,  the  plaintiff  appears,  ^on J'^Seiiance 
and  the  defendant  does  not  appear,  the  plaintiff  may  prove  of  defendant, 
his  claim,  so  far  as  the  burden  of  proof  lies  upon  him. 

(E.  455.) 

23.  If,  when  a  trial  is  called  on,  the  defendant  appears        (sas.) 
and  the  plaintiff  does  not  appear,  the  defendant,  if  he  hasS^puffi*^ 
no  counter-claim,  shall  be  entitled  to  judgment  dismissing 

the  action,  but  if  he  has  a  counter-claim,  then  he  may 
prove  such  counter-claim  so  far  as  the  burden  of  proof  lies 
upon  him.     (E.  456.) 

24.  Any  verdict  or  judgment  obtained  where  one  ps^y  settuSiiie 
does  not  appear  at  the  trial  may  be  set  aside  by  the  Court  judpnento by de- 
or  a  Judge  upon  such  terms  as  may  seem  fit,  upon  an   "** 
application  made  within  six  days  after  the  trial.     Such 
application  may  be  made  at  the  sittings  or  term  at  which 

the  trial  took  place,  or  in  Halifax.     (E.  457.) 

25.  The  Judge  may,  if  he  think  it  expedient  for  theL^j^^^^^^ 
interests  of  justice,  postpone  or  adjourn  a  trial  for  such  j 

time,  and  to  such  place,  and  upon  such  terms,  if  any,  as  he  I 
shall  think  fit.    (E.  458.) 

26.  Where,  through  accident,  or  mistake,  or  other  cause,  ^^^^^^^^ 
any  party  omits,  or  fails  to  prove  some  fact  material  to  his  ted  bT»oddent 
case,  the  Judge  may  proceed  with  the  trial,  subject  to  such  °'  °^*****'*- 
fact  being  afterwards  proved,  at  such  time,  and  subject  to 

^uch  terms  and  conditions  as  to  costs  and  otherwise  as  the 
Judge  shall  direct ;  and,  if  the  case  is  being  tried  by  a 
jury,  the  Judge  may  direct  the  jury  to  find  a  verdict,  as 
if  such  fact  had  been  proved,  and  the  verdict  shall  take 
effect  on  such  fact  being  afterwards  proved  as  directed  ;  and, 
if  not  so  proved,  judgment  shall  be  entered  for  the  opposite 
party,  unless  the  Court  or  a  Judge  otherwise  directs.  This 
rule  shall  not  apply  to  actions  for  libel  or  slander. 
(O.  271.) 


27.     No  rule  shall  be  granted  for  the  continuance  of  a  .^^^ 
cause  upon  the  ground  of  the  absence  of  a  material  witness,  teriai  ^to«M^ 
tmless  the  affidavit  upon  which  the  rule  is  applied  for  shall, 
in  addition  to  the  usual  grounds,  distinct! v  state  that  the 
party  so  applying  believes  and  is  advised  he  has  a  just  defence 
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upon  the  merits  of  the  case,  (or  to  tlie  action  or  counter-claim, 
as  the  case  may  be),  and  that  the  application  is  not  made 
solely  for  delay,  but  to  enable  the  applicant  to  substantiate 
his  defence.     (P.  A.  207.) 

witiM»  under  ^^'  ^^®^  ^  V^^7  ^®  brought  up  to  attend  the  trial  or 
habeas  oorims.  hearing  of  a  causc  or  matter  by  virtue  of  any  writ  of 
habeds  corpus  duly  issued,  and  by  reason  of  the  pressure  of 
other  business,  or  from  any  other  cause,  the  trial  or  hear- 
ing of  the  cause  or  matter  in  which  such  party  is  con- 
cerned is  postposed  to  a  future  day,  a  new  writ  of  hxtheas 
corpus  may  be  issued  for  such  future  day,  if  the  Court  or 
a  Judge  shall  so  direct,  vrtthout  payment  of  any  fee. 
(E,  469.) 

^n.)  29.     Upon  a  trial  with  a  jury,  the  addresses  to  the  jury 

Add,e«es.        ^j^^jj  ^  i^gulated  as  heretofore.     (E.  460.) 

ErideSe^i  Ubei  ^^'  ^^  actioDs  f or  libel  or  slander,  in  which  the  def end- 
and  itander.  ant  docs  uot  by  his  defence  assert  the  truth  of  the  statement 
complained  of,  the  defendant  shall  not  be  entitled  on  the 
trial  to  give  evidence  in  chief,  with  a  view  to  the  mitigation 
of  damages,  as  to  the  circumstances  under  which  the  libel 
or  slander  was  published,  or  as  to  the  character  of  the 
plaintiff,  without  the  leave  of  the  Judge,  unless  seven  days 
at  least  before  the  trial  he  furnishes  particulars  to  the  plaintiff 
of  the  matters  as  to  which  he  intends  to  give  evidence. 
(E.  461.) 

(S78.)  31.    The  Judge  may  in  all  cases  disallow  any  questions 

nuZmtoaUo&r^put   in  cross^xaminatiou  of.  any  party  or  other  witness 

which  may  i^pear  to  him  to  be  vexatious,  and  not  relevant 

to  any  matter  proper  to  be  inquired  into  in  the  cause  or 

matter.     (K  462.) 

(874.)  32.    The  Judge  may,  at  or  after  the  trial,  direct  that 

SdSmStl"^  judgment  be  entered  for  any  or  either  party,  or  adjourn  the 

case  for  further  consideration,  or  leave  any  party  to  move 

for  judgment.    No  judgment  shall  be  entered  after  a  trial 

without  the  order  of  tiie  Court  or  Judge.    (R  463.) 

Beooi^of  pro.       33.    The  Prothonotary,  or  other  proper  offieer,  present  at 

^!>^>*^^og^         any  hearing  or  trial,  shall  make  a  note  of  the  times  at  which 

such   hearing    or    trial    shall    commence    and    terminate 

respectively,  on  each  day  on  which  the  same  shall  take 

place.    (B.  464.) 

Book^^id.  **•  Upon  every  trial  the  proper  offioer  diall^Btei*  all 
audi  findings  of  fact  aa  the  iiMEgd  may  dipeet  to  be  entered, 
and  the  direetionsi  If  any,  (rf  the  Judge  aa  to  Judgmenti 
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-and  the  certificates,  if  any,  granted  by  the  Judge,  in  a  book 
to  be  kept  for  the  purpose.     (E.  465.) 

S, — Assessors,  Commissioners,  and  Referees, 

35.  Trials  with  assessors  shall  take  place  in  such  Planner  .^^^j^^^^ 
^nd  upon  such  ter.j.s  as  the  Court  or  a  Judge  shall  direct,  seesore. 

(E.  467) 

36.  Where  any  cause  or  matter,  or  any  question  in  *^°y  THais^^«r©e 
•cause  or  matter,  is  referred  to  a  Referee,  he  may,  stibject 

to  the  order  of  the  Court  or  a  Judge,  hold  the  trial  at  or 
adjourn  it  to  any  place  which  he  may  deem  most  conven- 
ient, and  have  any  inspection  -or  view,  either  by  himself  or 
with  his  assessors  (if  any),  which  he  may  deem  expedient 
for  the  better  disposal  of  the  controversy  before  him.  He 
shall,  unless  otherwise  directed  by  the  Court  or  a  Judge, 
proceed  with  the  trial  de  die  in  diem,  in  a  similiar  manner 
8^8  in  actions  tried  with  a  jury.     (E.  472.) 

37.  Subject  to  any  order  to  be  made  by  the  Court  or  Kyiden^*\)efore 
Judge  ordering  the  same,  evidence  shall  be  taken  at  any  Referee. 
trial   before   a   Referee,  and  the  attendance  of  witnesses 

may  be  enforced  by  snbpcena,  and  every  such  trial  shall  be 
conducted  in  the  same  manner,  as  nearly  as  circumstances 
will  admit,  as  trials  are  conducted  before  a  Judge.    (E.  473.) 

38.  Subject  to  any  such  order  as  last  aforesaid,    the  .  ^Ki5S?;l# 

T«#>  1111  1  1..  .1  .  Authorifcy  01 

Referee  shall  have  the  same   authority   with   respect   toRirferee. 
discovery  and  production  of  documents,  and  in  the  conduct 
of  any  reference  or  trial,  and  the  same  power  to  direct  that 
judgment  be  entered  for  any  or  either  party,  as  a  Judge. 

(E.  474.) 

39.  Nothing  in  these  Rules  contained  shall  authorize  any  ^^  a^^^ty  ^ 
Referee  to  commit  any  person  to  prison  or  to  enforce  any  commit 
order  by  attachment  or  otherwise.     (E.  475.) 

40.  The  Referee  may,  before  the  conclusion  of  any  trial  ReferS^lmitt- 
before  him,  or  by  his  report  under  the  reference  made  to  SS^JSf*^!, 
him,  submit  aqy  question  arising  therein  for  the  decision  of  hisre^ 
the  Court,  or  state  any  facts  specially,  with  power  to  the 

Court  to  draw  inferences  t^jerefrom,  and  in  any  such  case 
the  order  to  be  made  on  such  submission  or  statement 
shall  be  entered  as  the  Court  may  direct ;  and  the  Court 
shall  have  power  to  require  any  explanation  or  reasons 
from  the  Referee,  and  to  remit  the  cause  or  matter,  or  any 
*  part  thereof,  for  retrial  or  further  consideration  to  the 
dame  or  any  other  Referee;  or  the  Court  may  decide  the 
qaestion  referred  to  any  Referee  on  the  evidence  taken  be- 
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fore  him,  either  with  or  without  additional  evidence  as  the 
Court  may  direct.     (E.  476.) 

Notici^'kefe-  '^^'  Whenever  a  report  shall  be  made  by  a  Referee,  he 
rees  report  shall  on  the  Same  day  cause  notice  thereof  to  be  given  to 
all  the  parties  to  the  trial  or  the  reference  before  him  by 
prepaid  post  letter  directed  to  the  solicitors,  or  address  for 
service  of  each  party,  who  shall  in  due  course  of  post  be 
deemed  to  have  notice  of  such  report.     (E.  477.) 

Motion^idopt     4«2.     Where  the  report  of  the  Referee  has  been  made  in 
report.  a^  cause  or  matter,  the  further  consideration  of  which  has 

been  adjourned,  it  sliall  be  lawful  for  any  party,  on  the 
hearing  of  such  further  consideration,  without  notice  of 
motion  or  summons,  to  apply  to  the  Court  or  Judge  to 
adopt  the  report,  or,  without  leave  of  the  Court  or  a  Judge 
to  give  not  less  than  four  days  notice  of  motion,  to  come 
on  with  the  further  consideration,  to  vary  the  report  or  to 
remit  the  cause  or  matter  or  any  part  thereof  for  re- 
hearing or  further  consideration  to  the  same  or  any  other 
Referee.     (E.  478.) 

(886.)  43.     Where  the  report  of  the  Referee  has  been  made  in 

tdon.^  0  mo-    ^  causc  or  matter,  the  further  consideration  of  which  has 
.  not  been  adjourned,  it  shall  be  lawful  for  any  party  by  an 

eight  days*  notice  of  motion  to  apply  to  the  Court  to  adopt 
and  carry  into  effect  the  report  of  the  Referee,  or  to  vary 
the  report,  or  to  remit  the  cause  or  matter  or  any  part 
thereof  for  re-hearing  or  further  consideration  to  the  same 
or  any  other  Referee.     (E.  479.) 


6 — WHt  of  Inqivu^  and  Reference  as  to  Damages. 

(386.)  44.     The  provisions  of  Rules  13,  14,  18,  25,  29,  30  and 

Singto"fcriLJ^  31  of  this  Order,  shall,  with  the  necessary  modifications, 
to  apply.  apply  to  an  inquiry,  pursuant  to  a  writ  of  inquiry.  (E.  480.) 

j^    (887)  45,     In   every  action   or   proceeding   in  which  it   shall 

putation.  appear  to  the  Court  or  a  Judge  that  the  amount  of  damages 

sought  to  be  recovered  is  substantially  a  matter  of  calcula- 
tion, it  shall  not  be  necessary  to  issue  a  writ  of  inquiry, 
but  the  Court  or  a  Judge  may  direct  that  the  amount  for 
which  final  judgment  is  to  be  entered  shall  be  ascertained 
by  an  officer  of  the  Court  or  other  pei^on,  and  tHe 
attendance  of  witnesses  and  the  production  of  documents 
before  such  officer  or  other  person,  may  be  compelled  by 
subpoena,  and  such  officer  or  other  person  may  adjonrn  the 
inquiry  from  time  to  time,  and  .shall  indorse  upon  the  order 
for  referring  the  amount  of  damages  to  him  the    €ttnount 
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found  by  him,  and  shall  deliver  the  order  with  such 
indorsement  to  the  person  entitled  to  the  damages,  and 
such  and  the  like  proceedings  may  thereupon  be  had  as  to 
taxation  of  costs,  entering  judgment,  and  otherwise,  as  upon 
the  finding  of  a  jury  upon  a  writ  of  inquiry.     (E.  481.) 

46.  Where  damages  are  to  be  assessed  in  respect  of  any^^  wh^timc 
continuing  cause  of  action,  they  shall  be  assessed  down  ^^^^^^^^^^  ^ 
the  time  of  the  assessment.     (E.  482.) 

47.  If  it  shall  be  made  to  appear  to  a  Judge  that  ^  ^„^J^'l^t^ 
witness  has  been  duly  served  with  a  suhpcena,  and  his  feesncss. 

for  travel  and  attendance  paid  or  tendered  to  him,  and 
that  such  witness  refuses,  or  neglects  to  attend  to  give 
evidence  as  required  by  his  suhpcena,  and  that  his  evidence 
is  necessary  and  material,  it  shall  be  lawful  for  the  Judge, 
in  addition  to  any  powei*s  which  he  may  possess  for  the 
punishment  of  such  witness,  to  issue  a  warrant  under  his 
hand  and  seal  directed  to  any  sheriff  or  other  officer  or 
officers  for  the  immediate  arrest  of  such  witness,  to  be 
brought  before  the  Court,  or  person  authorized  to  hear  the 
evidence,  for  the  purpose  of  giving  evidence  in  the  cause. 
(C.  leSof  1880,  sec.  23.) 

48.  The  warrant  in  such  case  as  is  referred  to  in  the  last  F^nn  ^oT'war 
preceding  rule  may  be  in  the  Form  No.  6  in  Appendix  H.,  »*"* 

with  such  variations  as  circumstances  may  require. 


ORDER  XXXV. 

I, — Evidence  Generally. 

1.  In  the  absence  of  any  agreement  in*  writing  be-  E>iden^on 
tween  the  solicitors  of  all  parties,  and  subject  to  these  *^»^ 
R\iles,  the  witnesses  at  the  trial  of  any  action,  or  at  any 
assessnient  of  damages  shall  be  examined  viva  voce  and  in 
open  court,  but  the  Court  or  Judge  may  at  any  time  for 
sufficient  reason  oixier  that  any  particular  fact  or  facts  may 
be  proved  bv  affidavit,  or  that  the  affidavit  of  any  witness 
may  be  read  at  the  hearing  or  trial,  on  such  conditions  as 
the  Court  or  Judge  may  think  reasonable,  or  that  any  wit- 
ness whose  attendance  in  court  ought  for  some  sufficient 
cause  to  be  dispensed  with  be  examined  by  interrogatories 
or  otherwise  before  a  commissioner  or  examiner ;  provided 
that,  where  it  appears  to  the  Court  or  Judge  that  the  other 
party,  bona  fide,  desires  the  production  of  a  witness  for 
€ro8s-cxamination,  and  that  such  witness  can  be  produced, 
an  order  shall  not  be  made  authorizing  the  evidence  of  such 
witness  to  be  ^ven  by  affidavit     (K  483^ 
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(392.)  2.     An  order  to  read  evidence  taken  in  another  cause  or 

other  cause.  matter  Shall  not  be  necessary,  but  such  evidence  may,  sav- 
ing all  just  exceptions,  be  read  on  ex  parte  applications  by 
leave  of  the  Court  or  a  Judge,  to  be  obtained  at  the  time 
of  making  any  such  application,  and  in  any  other  case  upon 
the  party  desiring  to  use  such  evidence,  giving  two  days 
previous  notice  to  the  other  parties  of  his  intention  to  read 
such  evidence,  and  on  like  leave  of  the  Court  or  a  Judge. 
(E.  485.) 

certifl^"^  3.     Certified  copies  of  all  writs,  records,  pleadings,  and 

^^  **'  documents  filed  in  the  Supreme  Court  shall  be  admissible 
in  evidence  in  aU  causes  and  matters,  and  between  all  per- 
sons or  parties,  to  the  same  extent  as  the  original  would  be 
admissible.     (E.  486.) 

2, — ExamiTiation  of  Witnesses, 

(8w.)  4.     The  Court  or  a  Judge  may,  in  any  cause  or  matter, 

oSSISnation  of  whcrc  it  shall  appear  necessary  for  the  purposes  of  justice, 
ritness.  make  any  order  for  the  examination  upon  oath  before  the 

Court  or  Judge  or  any  officer  of  the  Court,  or  any  other 
person  and  at  any  place,  of  any  witness  or  person,  and  may 
empower  any  party  to  any  such  cause  or  matter  to  give 
such  deposition  in  evidence  therein  on  such  terms,  if  any, 
as  the  Court  or  a  Judge  may  direct.     (E.  487.) 

Form  o^Jider  ^'  ^''^^^  ^^^  ^  commissiou  to  cxamiuc  witnesses  shall 
for  commiBsion  bc  iu  the  Forms  Nos.  33  and  34,  Appendix  K.,  and  the  writ 
and  writ,  ^£  ^ommissiou  shall  be  in  the  Form  in  Appendix  J.,  with 

such  variations  as  circumstances  may  require.     (E.  488.) 

(896.)  6.    The  Court  or  a  Judge  may  in  any  cause  or  matter, 

duoe.*^  ^**^  at  any  stage  of  the  proceedings,  order  the  attendance  of 
any  person  for  the  purpose  of  producing  any  writings  or 
other  'documents  named  in  the  order  which  the  Court  or 
Judge  may  think  fit  to  be  produced :  Provided  that  no 
person  shall  be  compelled  to  produce  under  any  such  order 
any  writing  or  other  document  which  he  could  not  be  com- 
pelled to  produce  at  the  hearing  or  trial    (E.  489.) 

Disob^Aof         7.     Any  person  wilfully  disobeying  any  order  requiring 
i»unwhed.         his  attendance  for  the  purpose  of  being  examined  or  pro- 
ducing any  document  shall  be  deemed  guilty  of  contempt 
of  court,  and  may  be  dealt  with  accordingly.    (E.  490.) 


Fees. 


<^>  8.    Any  person  required  to  attend  for  the  purpose  of  be- 

ing examined  or  of  producing  any  document,  shall  be  en- 
titled to  the  like  conduct  money  and  payment  for  expenses 
and  loss  of  time  as  upon  attendance  at  a  trial  in  Court. 
(E.  491.) 
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9.  Where  any  witness  or  person  is  ordered  to  be  exam-        S^L 
ined  before  any  officer  of  the  Coui"t,  or  before  any  person  have  coS  o* 
appointed  for  the  purpose,  the  person  taking  the  examina-  ^^^^'  ^ 
tion  shall  be  furnished  by  the  party  on  whose  application 

the  order  was  made  with  a  copy  of  the  writ  and  pleadings, 
if  any,  or  with  a  copy  of  the  documents  necessary  to  inform 
the  pei-son  taking  the  examination  of  the  questions  at  issue 
between  the  parties.     (E.  492.) 

10.  The  examination  shall  lake  place  in  the  presence  of  node  SrSiLni 
the  parties,  their  counsel,  solicitors,  or  agents,  and  the  wit-  "****>"• 
nesses  shall  be  subject  to  cross-examination  and  re-examin- 
ation.    (E  493.) 

11.  The  depositions  taken  before   an    officer   of    theD^po.^2;^ 
Court,  or  before  any  other  person  appointed  to  take  the  ^"^  *^«n- 
examination,  shall  be  taken  doWn  in  writing  by  or  in  the 
presence  of  the  examiner,  not  ordinarily  by  question  and 
answer,  but  so  as  to  represent  as  nearly  as  may  be  the 
statement  of  the  witness,  and  when  completed  shall  be  read 

over  to  the  witness  and  signed  by  him  in  the  presence  of 
the  parties,  or  such  of  them  as  may  think  fit  to  attend.  If 
ihe  witness  shall  refuse  to  sign  the  depositions  the  exam- 
iner shall  sign  the  same.  The  examiner  may  put  down  any 
particular  question  or  answer  if  there  should  appear  any 
special  reason  for  doing  so,  and  may  put  any  question  to'the 
witness  as  to  the  meaning  of  any  answer,  or  as  to  any  mat- 
ter arising  in  the  course  of  the  examination.  Any  ques- 
tions which  may  be  objected  to  shall  be  taken  down  by  the 
examiner  in  the  depositions,  and  he  shall  state  his  opinion 
thereon  to  the  counsel,  solicitors,  or  parties,  and  shall  refer 
to  such  statement  in  the  depositions,  but  he  shall  not  have 
power  to  decide  upon  the  materiality  or  relevancy  of  any 
question.     (E.  494.) 

1 2.  If  any  person  duly  summoned  by  subpoena  to  attend  ^^„JJ^^  ^^, 
for  examination  shall  refuse  to  attend,  or  if,  having  attend- tendinir. 
ed,  he  shall  refuse  to  be  sworn  or  to  answer  any  lawful 
question,  a  certificate  of  such  refusal,  signed  by  the  exam- 
iner, shall  be  fyled,  and  thereupon  the  party  requiring  the 
attendance  of  the  witness  may  apply  to  the  Court  or  a 

Judge  exparUy  or  on  notice,  for  an  order  directing  the 
witness  to  attend,  or  to  be  sworn,  or  to  answer  any  ques- 
tion, as  the  case  may  be.     (E.  495.) 

13.  If  any  witness  shall  object  to  any  question  which  ^^Lst- 
may  be  put  to  him  before  an  examiner,  the  question  so  put,ingto^ue6^ 
and  the  objection  of  the  witness  thereto,  shall  be  taken 

down  by  the  examiner,  and  transmitted  by  him  to  the 
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Prothonotary  to  be  filed,  and  the  validity  of  the  objection 
shall  be  decided  by  the  Court  or  a  Judge.     (E.  4«96.) 

(404.).  14.     In  any  case  under  the  two  last  preceding  Rules,  the 

Costs  on  o  jec-  ^^^^.j,  ^j,  ^  Judge  shall  have  power  to  oi^der  the  witness  to 
pay  any  costs  occasioned  by  his  refusal  or  objection. 
(E.  497.) 

(405 j  15.     When  the  examination  of  any  witness   before  an}' 

StioIIs!**^  examiner  shall  have  been  concluded,   the  original  deposi- 

tions, authenticated  by  the  signature  of  the  examiner,  shall 
be  returned  by  him  to  the  Prothonotary,  to  whom  the  same 
is  returnable,  and  by  him  shall  be  filed.     (E.  498.) 

(406.)  16.     l^e  person  taking  the  examination  of  a  witness 

examiner.'^  ^  uuder  these  Rulcs  may,  and  if  need  be,  shall  make  a  special 
repoit  to  the  Court,  touching  such  examination  and  the 
conduct  or  absence  of  any  witness  or  other  person  thereon,, 
and  the  Court  or  a  Judge  may  direct  such  prnceedings  and 
make  such  order  as  upon  the  report  they  or  he  may  think 
just.     (K  499.) 

(407.)  17.     Except  where  by  this  Order  is  otherwise  provided^ 

toS?den^^***"or  may  be  directed  by  the  Court  or  a  Judge,  no  deposition 
shal]  be  given  in  evidence  at  the  hearing  or  trial  of  the 
cause  or  matter  without  the  consent  of  the  party  against 
whom  the  same  may  be  ofiered,  unless  the  Court  or  Judge 
is  satisfied  that  the  deponent  is  dead,  or  beyond  the  juris- 
diction of  the  Court,  or  unable  from  sickness  or  other 
infirmity  to  attend  the  hearing  or  trial,  in  any  of  which 
cases  the  depositions,  certified  under  the  hand  of  the  person 
taking  the  examination,  shall  be  admissible  in  evidence 
saving  all  just  exceptions  without  proof  of  the  signature  to 
such  certificate.     (E.  500.) 

.  ^^}    .      1^-     Any  ofticer  of  the  Court,  or  other  person  directed  to 

Authority  to  ad-      i       xi_  •       a*  r  'j.  i      • 

minister  oaths,  take  the  cxammation  or  any  witness  or  person,  may  admin- 
ister oaths.     (E.  501.) 

Atten<22^^  of  ^^'  ^^y  V^^^y  i^  ^'^y  cause  or  matter  may  by  subpcena 
witnesses  before  acZ  testijicandum^  ov  duces  tecum  require  the  attendance  of 
SecurSr  ^^  any  witness  before  an  officer  of  the  Court,  or  other  person 
appointed  to  take  the  examination,  for  the  purpose  of  using 
his  evidence  upon  any  proceeding  in  the  cause  or  matter,  in 
like  manner  as  such  witness  would  be  bound  to  attend  and 
be  examined  at  the  heaiing  or  trial ;  and  any  party  or  wit- 
ness having  made  an  affidavit  to  b6  used,  or  which  shall  be 
used,  on  any  proceeding  in  the  cause  or  matter  shall  be 
bound  on  being  served  with  such  subpoena  to  attend  before 
such  officer  or  person  for  cross-examination,     (E.  502.) 
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20.  Evidence  taken  subsequently  to  the  hearing  or  trial  (4io.) 
of  any  cause  or  matter,  shall  be  taken  as  nearly  as  may  be,  trial -?ow 
in  the  same  manner  as  evidence  taken  at  or  with  a  view  to***'*"* 

a  trial.     (E.  603.) 

21.  The   practice    with    reft-rence    to  the  examination,., u^"**^  * 

*    .  ,  .         .  «        .  Pracnoe  as  to 

cross-exammatmn,  and  re-exammation    oi    witnesses   at  a  crosa-examinar 
trial,  shall  extend  and  be  applicable  to  evidence  taken  in*^" 
any  cause  or  matter  at  any  stage.     (E.  504?.) 

22.  The  practice  of  the  Court  with  respect  to  evidence Dir^J^igt<, 
at  a  trial,  when  applied  to  evidence  to  be  taken  before  an  procedure. 
officer  of  the  Court  or  other  person,  in  any  cause  or  matter 

after  the  hearing  or  trial,  shall  be  subject  to  any  special 
directions  which  may  be  given  in  any  case      (E.  506 ) 

23.  N«>  affidavit  or  deposition  filed  or  made  before  issue        (*i«) 
joined  in  iny  cause  or  matter  shall,  without  special   leave  using  affidavit. 
of  the  C'urt  or  a  Judge,  be  received  at  the  hearing  or  trial 
thereof,  unless    within    one   month   after   issue  joined,  or 
within    such   longer   time  as  may  be  allowed    by   special 

leave  of  ^be  Court  or  a  Judge,  notice  in  writing  shall  have 
been  giv.  ii  by  the  party  intending  to  use  the  same  to  the 
opposite  |;arty  of  his  intention  in  that  behalf.     (E.  506.) 

24      All  evidence  taken  at  the  hearing  or  trial  of  any-,.  <*i*)    ^ 

...  ^  f  Evidenoe  may  b« 

cause  or  matter  may  be  used  m  any  subsequent  proceed- a««d  in  subee- 
ings  in  tlie  same  cause  or  matter.     (E.  507.)  **"®°*  "*****• 

3, — Subpcena. 

25.  NVhere   it   is   intended    to   sue   out  a  svhpoena,  a        (4i6.) 
prcBcipe  or  that  purpose,  in  the  Form  No.  16,  in  Appendix  to  ib^J^vJnT* 
G.,  and  t  ontaining  the  name  or  firm  of  the  solicitor  intend- 
ing to  suo  out  the  same,  and  where  such  solicitor  is  agent 

only,  then  also  the  name  or  firm  of  the  principal  solicitor, 
Bhall  in  all  cases  be  delivered  and  filed.     (E.  508.*) 

26.  A  writ  of  subpcena  shall  be  in  one  of  the  Forms  1,  2  pomw^ Vf^'iib. 
and    3,  in  Appendix  J.,  with  such  variations  as  circum- p*"^"*- 
stances  may  require.     (E.  509.) 

27.  Where  a  subpcena  is  required  for  the  attendance  of        (*i7.) 
a  witness  for  the  purpose  of  proceedings  in  Chambers,  such  chamSeS.  ^' 
subpcena  shall  issue  upon  a  note  from  the  Judge.     (E.  610.) 

28.  Every  subpcena  other  than  a  subpcena  dvxies  tecum  j^^^^^\] 
shall  contain  three  names  where  necessary  or  required,  butn»™e«  ^  «>^ 
may  contain  any  larger  number  of  names.     (E.  511.)  ~*"'* 
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(419.)  29.     No  more  than  three  persons  shall  be  included  in  one 

Do^in^jw^KBMD  ^yjyp^jg^y^^  duccs  tecum,  and  the  party  suing  out  the  same 
shall  be  at  liberty  to  sue  out  a  avhpoena  for  each  person  if 
it  shall  be  deemed  necessary  or  desirable.     (E.  512.) 

^^a^)  30.     In  the  interval  between  the  suingr  out  and  service 

to^w^^SSTAaof  any  subpoena  the  party  suing  out  the  same  may  correct 
any  error  in  the  names  of  parties  or  witnesses,  and  may 
have  the  writ  re-sealed  upon  leaving  a  corrected  prcecipe 
of  such  mbpoRTia  marked  with  the  words  "  altered  and  re- 
sealed/*  and  signed  with  the  name  and  address  of  the  so- 
licitor suing  out  the  same.     (E.  513.) 

(4n.)  31.     The  service  of   a   subpoena    shall    be  effected   by 

pamaT  "*  delivering  a  copy  of  the  writ,  and  of  the  indorsement 
thereon,  and  at  the  same  time  producing  the  original  writ. 
(E.  514.) 

(m.)  32.    Affidavits    filed   for  the   purpose   of   proving   the 

vice.  "^service  of  a  subpoena  upon  any  defendant  must  state  when, 

where  and  how,  and  by  whom  such  service  was  effected. 
(E.  515.) 

(428.)  33.    The  service  of  any  suhpoeria  shall  be  of  no  validity, 

whra'^trbe      if  not  made  within  twelve  weeks  after  the  issue  of  the 
~'^«*-  writ.     (E.  616.) 

4^ — Perpetuating  Testimony. 

.^  ^*^*^  K>       34.     When  a  person  shall  be  desirous  to  perpetuate  the 

Aotioii  may  be  i*         '^  •!.  i_  r      r 

brought  to  per-  testimony   of   any   witness  he  may  commence  an  action 


therefor.     (E.  517  &  E.  A.  64.) 

(40^  35.  In  all  actions  to  perpetuate  testimony  touching  any 
tereiAed,  Att'y  houor,  title,  dignity,  or  office,  or  any  other  matter  or  thing 
Gjmerftitobea  j^^  ^^hich  the  Crowu  may  have  any  estate  or  interest,  the 
Attorney-General  may  be  made  a  defendant,  and  in  all 
proceedings  in  which  the  depositions  taken  in  any  such 
action,  in  which  the  Attorney -General  was  so  made  a  de- 
fendant, may  be  offered  in  evidence,  such  depositions  shall 
be  admissible,  notwithstanding  any  objection  to  such  de- 
positions upon  the  ground  that  the  Crown  was  not  a  party 
to  the  action  in  which  such  depositions  were  taken. 
(E.  518.) 

Ao«on*mMtbe      ^^'     Witucsscs  shall  not   be  examined   to    perpetuate 
brought'         testimony  unless  an  action  has  been  commenced  for  the 
purpose.     (E.  619.) 

Truinotnecet.      ^'^'    ^^  action  to  perpetuate  the  testimony  of  witnesses 
wry.  shall  be  set  down  for  trial  (K  520.) 
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5. — Foreign  Judgment 

38.  The  record,  or  other  evidence  of  a  judgment  recovered  j^^^  oonSwive 
in  any  other  province  or  county  against  any  person  domiciled  •videnoe. 
in  Nova  Scotia,  shall  not  be  conclusive  evidence  in  any 
action  brought  on  such  judgment  in  any  Court  of  this 
Province,  of  the  correctness  of  such  judgment,  but  the 
defendant  may  controvert  all  or  any  of  the  facts  on  which 
such  judgment  is  founded,  or  the  cause  of  action  in  the  suit 
in  which  such  judgment  was  given,  and  may  raise  the  same 
defence  in  such  suit  on  such  judgment  as  he  could  have 
done  as  fully  as  if  such  suit  had  been  brought  for  the 
original  cause  of  action.     (0.  13  of  1880,  sec.  27.) 


ORDER  XXXVI. 

1.      AFFIDAVITS   AND   DEPOSITIONS. 

1.  Upon  any  motion,  petition,  or   summons,  evidence  ^^^^*2^  ^ 
may  be  given  by  affidavit ;  but  the  Court  or  a  Judge  may,  fouowed  by 
on  the  application  of  either  party,  order  the  attendance  forSonT*^'*™*^ 
cross-examination  of  the  person  making  any  such  affidavit, 

and  may  make  such  interim  order  or  otherwise,  as  appears 
necessary  to  meet  *.he  justice  of  the  case.   (E.  521  &  O.  283.) 

2.  Every  affidavit  shall  be  intituled  in  the  cause  oreowi^ited. 
matter  in  which  it  is  sworn ;  but  in  every  case  in  which 

there  are  more  than  one  plaintiff  or  defendant,  it  shall  be 
sufficient  to  state  the  full  name  of  the  first  plaintiff  or 
defendant  respectively,  and  that  there  are  other  plaintiffs 
or  defendants,  as  the  case  may  be ;  and  the  costs  occasioned 
by  any  unnecessary  prolixity  in  any  such  title  shall  be 
disallowed.     (E.  522.) 

3.  Affidavits  shall  be  confined  to  such  facts  as  the  witness        (48i.) 
is  able  of  his  own  knowledge  to  prove,  except  on  interlocu- ^***"*'* 
tory  motions,  on  which  statements  as  to  his  belief^  with  the 
grounds  thereof,  may  be  admitted.      The  costs   of  every 
affidavit  which  shall   unnecessarily   set  forth    matters  of 
hearsay,  or  argumentative  matter,  or  copies  of  or  extracts 

from  documents,  shall  be  paid  by  the  party  filing  the  same. 
(K  523.) 

4.  Affidavits  sworn  in    Nova   Scotia   shall   be   sworn        (4S2.) 
before  a  Judge,  Commissioner  to  administer  oaths,  or  officer  5^^^^**"*^ 
empowered  under  these  Rules  to  administer  oaths.     (E.  524.) 
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(438.)  5.       Every     Commissioner    to    administer    oaths    shall 

sioner^  °*™***' express  the  time  when  and  the  place  where  he  shall  take 
any  affidavit,  or  the  acknowledgment  of  any  deed,  or 
recognizance;  otherwise  the  same  shall  not  be  held  authentic 
nor  be  admitted  to  be  •filed  or  enrolled  without  the  leave  of 
the  Court  or  a  Judge  ;  and  every  such  Conuuis'tjioner  shall 
expres<4  the  time  when,  and  the  place  where,  he  shall  do 
any  other  act  incident  to  his  office.     (E.  525.) 

(434 )  6.     All  examinations,  affidavits,  declarations,  affirmations, 

abroad!**  *^^™and  attestations  of  honor,  in  causes  or  matters  depending 
in  the  Court,  and  also  acknowledgments  required  for  the 
purpose  of  enrolling  any  deed  in  the  Court,  may  be  sworn, 
and  taken,  out  of  Nova  Scotia,  in  any  part  of  the  Dominion  of 
Canada  or  in  Great  Britain  or  Ireland  or  the  Channel 
Islands,  or  in  any  colony,  island,  or  plantation  or  place  under 
the  dominion  of  Her  Majesty  in  foreign  jiarts,  before  anv 
Judge,  Court,  notary  public,  or  person  lawfully  authorized 
to  administer  oaths  in  such  country,  colony,  island,  planta- 
tion, or  place,  respectively,  or  belore  any  of  Her  Majesty's 
consuls  or  vice-consuls  in  any  foreign  part,  out  (»f  Her 
Majesty's  dominions,  and  the  Judges  and  other  officers  of 
the  Supreme  Court  shall  take  judicial  notice  ot  the  seal  or 
signature,  as  the  case  may  be,of  any  such  Court,  Judge, notary 
public,  person,  consul,  or  vice-consul,  attached,  appended  or 
subscribed  to  any  such  examinations,  affidavits,  atfirmations, 
attestations  of  honor,  declarations,  acknowledgments,  or  to 
any  other  deed  or  document.     (E.  526.) 

Modeordrawin  "^ '  ^^^^T  affidavit  shall  be  drawn  up  in  the  first  person, 
affldavite.  and  shall  be  divided  into  paragraphs,  and  every  paragraph 
shall  -be  numbered  consecutively,  and,  as  nearly  as  may  be 
shall  be  confined  to  a  distinct  portion  of  the  subject.  Every 
affidavit  shall  be  written  or  printed  bookwise.  No  costs 
shall  be  allowed  for  any  affidavit  or  part  of  an  affidavit 
substantially  departing  from  this  rule.     (E.  o27.) 

Descri^nof        ^-     Evcry  affidavit  shall  state  the  description  and  true 
deponent.         placc  of  abode  of  the  deponent,  and  shall  be  signed  by  him. 
(E.  528.) 

(487.)  9.     In  every  affidavit  made  by  two  or  more  deponents 

Jurat  where  -  „   y  -  i  .  t         /y»  i       .       i     n  , 

more  than  one    the  names  01  the  several  persons  makin£[  the  amdavit  shall  be 

deponent.         inserted  in  the  jurat,  except  that  if  the  affidavit  of  all  the 

deponents  is  taken  at  one  time  by  the  same  officer  it  shall 

be  sufficient  to  state  that  it  was  sworn  by  both,  (or  all),  of 

the  '*  above-named  "  deponents.     (E  529.) 
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10.  Every  affidaNnt  or  other  proof  used  in  a  cause,  matter        ^^L 
or  proceeding  shall  be  filed.     (E.  530.) 

11.  The  Court  or  a  Judge  may  order  to  be  struck  <^u*^gtrikii*^oit 
from  any  affidavit  any  matter  which  is  scandalous,  and  may  parts  of  afflda- 
order  the  costs  of  any  application  to  strike  out  such  matter^***" 

to  be  paid  as  between  solicitor  and  client.      (E.  531.) 

12.  No  aflSdavit,  having  in  the  jurat  or  body  thereof  any  interu^JtSwons 
interlineation,  alteration,  or  Erasure,  shall,  without  leave  ofan<*»i<»n^on8. 
the  Court  or  a  Judge,  be  read  or  made  use  oH  in  any  matter 
depending  in  Court,  unless  the  interlineation  or  alteration 

(other  than  by  erasure)  is  authenticated  by  the  initials  of 
the  officer  taking  the  affidavit,  nor  in  the  case  of  an  erasure, 
unless  the  words  or  figures  appearing  at  the  time  of 
taking  the  affidavit  to  be  written  on  the  erasure  are  re- 
written and  signed  or  initialed  in  the  margin  of  the  affidavit 
by  the  officer  taking  it.     (E.  532.) 

13.  Where  an   affidavit  is  sworn  by  any  person   ^l^o j^^^^^i)^ 
appears  to  the  officer  taking  the  affidavit  to  be  illiterate  orents. 
blind,  the  officeV  shall  certify  in  the  jurat  that  the  affidavit 

was  read  in  his  presence  to  the  deponent,  that  the  deponent 
seemed  perfectly  to  understand  it,  and  that  the  deponent 
made  hi.s  signature  in  the  presence  of  the  officer.  No  such 
affidavit  shall  be  used  in  evidence  in  the  absence  of  this  cer- 
tificate, unless  the  Court  or  a  Judge  is  otherwise  satisfied 
that  the  affidavit  was  read  over  to  and  appeared  to  be 
perfectly  understood  by  the  deponent.     (E.  533.) 

14.  The  Court  or  a  Judge  may   receive   any  affidavit       (442.) 
sworn  for  the  purpose  of  being  used  in  any  cause  or  matter,  ^'^^^  "***'***'* 
notwithstanding  any  defect  by  misdescription  of  parties,  or 
otherwise,  in  the  title  or  jurat,  or  any  other  irregularity  in 

the  form  thereof,  and  may  direct  a  memorandum  to  be  made 
on  tfce  document  that  it  lias  been  so  received.     (E.  534.) 

16.     A  copy  of  an  affidavit  may  in  all  cases  be  used,  the^^^jg^^^ 
original  affidavit  having  been  previously  filed,  and  the  copy  may  ^e  used, 
duly  authenticated  with  the  certificate  of  the  Prothonotary. 
(E.  535.) 

16.  No  affidavit  shall  be  sufficient  if  sworn  before  f^l^®  AffldJ%t*not  to 
solicitor  acting  for  the  party  on  whose  behalf  the  affidavit  be  sworn  before 
is  to  be  used,  or  before  any  agent  of  such  solicitor  ol:  before  *'*'^° '**^"*' 
the  party  himself.     (E.  636.^ 

17.  Any  affidavit  which  would  be  insufficient  if  '*worn  ^  ^^(*f ^j) 
before  the  solicitor  himself  shall  be  insufficient  if  sworn  be- or  p«rtn«r8, 
fore  his  clerk,  or  partner.     (E.  537.) 
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(4*6)  18.     Where  a  special  time  is  limited  for  filing  affidavits, 

Afflda^^  no  affidavit  filed  after  that  time  shall  be  used,  unless  by 
"^p^y.  leave  of  the  Court  or  a  Judge.     On  motions  founded  on 

affidavits  either  party  may,  by  leave  of  the  Court  or  a 
Judge,  make  affidavits  in  answer  to  the  affidavits  of  the 
opposite  party,  as  to  new  matter  arising  out  of  such  affi- 
davits.    (E.  538  &  P.  A.  92.) 

Ex  tJ^'^rd        ^^'     Except  by  leave  of  the  Court  or  a  Judge  no  order 

defendant *on*'  made  ex  parte  in  Court,  founded  on  any  affidavit,  shall  be 

affidavit.  ^f  gjjy  force,  uuless  the  affidavit  on  which   the  application 

was  n\ade  was  actually  made  before  the  order  was  applied 

for,   and  produced   or   filed  at   the   time  of  making   the 

motion.     (E.  539.) 

2. — Affidavits  and  Evideace  in  Cfiambers. 

(448.)  20.     The  party  intending  to  use  any  affidavit  in  support 

to^mSSoS"^*^"  of  any  application,  which  would  heretofore  have  been  made 
davit  in  the  Equity  Court,  made  by  him  in  Chambers,  shall  give 

notice  to  the  other  parties  concerned,  of  his  intention  in 

that  behalf.     (E.  540.) 

Affldavite'iiay        ^^'     ^^^  affidavits  which  have  been  previously  made  and 
be  reused.        read  in  Court  upon  any  proceeding  in  a  cause  or  matter 
may  be  used  before  a  Judge  in  Chambers.     (E.  541.) 

(460.)  22.     Every  alteration  in  an  account  verified  by  affidavit 

^terationsinex-  ^j^^q  y^^  marked  with  the  initials  of  the  Commissioner  or 
officer  before  whom  the  affidavit  is  sworn,  and  such  altera- 
tions shall  not  be  made  by  erasure.     (E.  542.) 

(451.)  23.     Accounts,  extracts,  and  other  documents,  refen*ed  to 

Sfw^exed****  by  affidavit,  shall  not  be  annexed  to  the  affidavit,  or  refer- 
red to  in  the  affidavit,  as  annexed,  but  shall  be  referred  to 
as  exhibits.     (E.  543.) 

(462.)  24.     Every   certificate  on  an  exhibit  referred  to  in  an 

w^^**®^*****atEdavit,  signed  by  the  Commissioner,  or  officer,  before 
whom  the  affidavit  is  sworn,  shall  be  marked  with  the 
short  title  of  the  cause  or  matter.     (E.  544.) 

3, — Trial  on  Affidavit 

p     ^)  25.     Within  fourteen   days   after  a  consent  for  taking 

list  of  affida^  evidence  by  affidavit,  as  between  the  parties,  has  been 
given,  or  within  such  <ime  as  the  parties  may  agree  upon, 
or  the  Court  or  a  Judge  may  allow,  the  plaintiff  shall  file 
his  affidavits  and  deliver  to  the  defendant  or  his  solicitor  a 
list  thereof.     (E.  545.) 
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26.  The  defendant,  within  fourteen  days  after  delivery        (*w.)    ^ 
of  such  list,  or  within  such  time  as  the  parties  may  agrees 
upon,  or  the  Court  or  a  Jujjge  may  allow,  shall  file  his 
affidavits  and  deliver  to  the  plaintiff  or  his  solicitor  a  list 
thereof.     (E.  546  ) 

27.  Within  seven  days  after  the  expiration  of  the  last  AffldJSS'L  re- 
mentioned  fourteen  days,  or  such  other  time  as  aforesaid, piy- 

the  plaintiff  shall  file  his  affidavits  in  reply,  which  affi- 
davits shall  be  confined  to  matters  strictly  in  reply,  and 
shall  deliver  to  the  defendant  or  his  solicitor  a  list  thereof. 
(K  547.) 

28.  When  the  evidence  is  taken  by  affidavit,  any  party  croaJSJ^in 
desiring  to  cross-examine  a  deponent  who  has  made  an  affi- tion  o(  defend- 
davit  filed  on  behalf  of  the  opposite  paHy  may  serve  upon  *°** 

the  party  by  whom  such  affidavit  has  been  filed  a  notice 
in  vmting,  requiring  the  production  of  the  deponent  for 
cross-examination  at  the  trial,  such  notice  to  be  served  at 
any  time  before  the  expiration  of  fourteen  days  next  after 
the  end  of  the  time  allowed  for  filling  affidavits  in  rep'y,  or 
within  such  time  as  in  any  case  the  Court  or  a  Judge  uiav 
specially  appoint ;  and  unless  such  deponent  is  produced 
accordingly,  his  affidavit  shall  not  be  used  as  evidence 
unless  by  the  special  leave  of  the  Court  or  a  Judge.  The 
party  producing  such  deponent  for  cross-examination  shall 
not  be  entitled  to  demand  the  expenses  thereof  in  the  first 
instance  from  the  party  requiring  such  production. 
(E.  548.) 

29.  The  party  to  whom  such  notice  as  is  mentioned  i^  oomi)25^"\t. 
the  last  preceding  Rule  is  given  shall  be  entitled  to  compel  tendance.^* 
the  attendance  of  the  deponent  for  cross-examination  in 

the  same  way  as  he  might  compel  the  attendance  of  a 
witness  to  be  examined.     (E.  649.) 

3€.     When  the  evidence  under  this  Order  i^  taken  by  ^^  ^*^ii^ 
affidavit,  such  evidence  shall  be  printed,  and  the  notice  of  after^ffldavits 
trial  shall  be  given  at  the  same  time,  after  the  close  of  the*^***^'^' 
evidence,  as  in  other  eases  is  by  these  Rules  provided  after 
the  dose  of  the  pleadings ;  provided  that  other  affidavits 
may  be  printed  if  all  the  parties  interested  consent  thereto, 
or  the  Court,  or  a  Judge,  so  order.     (E.  550.) 
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ORDER  XXXVII. 

MOTION   FiR  NEW   TRIAL. 

(450.)  1.     Every   motion   for   a   new  trial,  or  t«>  set   aside   a 

nJJtSii^'how   verdict,  finding,  or  judgment  shall  be  made,  (I)  in    every 

'"*^®  cause  or  matter  where  there  has  been  a  trial  thereof,  or  of 

any  issue  therein,  with  a  jury,  to  the  Court  (in  banc),  and, 

(2)  where  there  has  been  a  trial  without  a  jury,  by  appeal 

to  the  Court  (in  banc).     (E.  551.) 

i    J^-^ .  V       2.     Every  application  for  a  new  trial  shall   be  by  notice 

Application  to  be     /...''    j^*  i         •    •  j        x         u  r  i 

by  notice  o(  mo- 01  motioH,  and  no  Tuie  nisi,  order  to  show  cause,  or  formal 
hon,  notby  "^^^  prQ(jee(]i|rjg^  other  than  such  notice  of  motion,  shall  be  made 
or  taken.     The  notice  shall  state  the  grounds  of  the  applica- 
tion, and  whether  all,  or  part,  only,  of  the  verdict  or  find- 
ings is  complained  of     (E.  553.) 

(461.)  3.     The  notice  of  motion  shall  be  served  within  ten  days 

bl^^ven!**^^  *^  after  the  trial,  but  the  Court  or  a  Judge,  may,  either  before 
or  after  the  expiration  of  that  period,  enlar»^e  the  time  for 
giving  notice. 

AmenS^g^no-        ^'     The  noticc  may  be  amended  at  any  time  by  leave  of 
«cc-  the  Court  or  a  Judge,  on  such  terras  as  the  Court  or  Judge 

think  just.     (E.  555.) 

(463.)  5.     No  Judge  shall  sit  on  the  hearing  of  any  motion  for 

.pl^esfd^  at  i^a  new  trial  in  any  cause  or  matter  tried  with  a  jury  before 

^nottofcearhi^g^lf.       (R  552.) 

1.T    ii^*,-^  ,         6.     A  new  frial  shall  not  be  granted  on  the  c: round  of 

New  trial  only  •      j.        ..  ixx.'  J      •      •  -      l-  j> 

for  substantial  mis-direction,  or  of  the  improper  admission  or  rejection  of 
nZS'toiai.^*^**^  evidence,  or  because  the  verdict  of  the  jury  was  not  taken 
upon  a  question  which  the  Judge  at  the  trial  was  not 
asked  to  leave  to  them,  unless  in  the  opinion  of  the  Court 
to  which  the  application  is  made  some  substantial  wrong 
or  miscarriage  has  been  thereby  occasioned  in  the  trial ; 
and  if  it  appear  to  such  Court  that  such  wrong  or  mis- 
carriage affects  part  only  of  the  matter  in  controversy,  or 
some  or  one  only  of  the  parties,  the  Court  may  give  final 
judgment  as  to  part  thereof,  or  some  or  one  only  of  the 
parties,  and  direct  a  new  trial  as  to  the  other  part  only,  or 
as  to  the  other  party  or  parties.     (E.  556.) 

^^(*«6)  7.     A  new  trial  may  be  ordered  on  any  question,  what- 

not to  iSr^      ever  be  the  grounds  for  the  new  trial,  without  interfering 
t)ther  findings,    ^j^j^  ^j^^  finding  or  decision  upon   any    other  question. 
(E.  557.) 
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8.  When  notice  of  motion  for  a  new  trial  or  appeal  has  (466.) 
been  served,  after  eiiher  of  the  modes  of  trial  mentioned  iningJ/  ^ 
Rule  1  of  this  order,  the  further  proceedings  on  the  verdict, 
finding,  or  judgment  may  be  stayed,  in  whole,  or  in  part, 
until  the  decision  on  such  motion,  by  the  Court  or  by  the 
Judge  who  presided  at  the  trial,  on  sucli  terms  as  the  Court  or 
Judge  may  think  fit.  The  apj>lieant,  however,  shall  be 
entitled  to  an  order  so  staying  the  proceedings  on  filing 
sufficient  bail,  or  security  or  makitig  deposit  of  money,  to 
the  apj.roval  of  tiie  (^ourt  or  Judges,  in  such  reasonable 
amount  a.s  the  Court  or  Judge  shall  direct,  to  respond  the 
judgment  to  be  finally  given  in  the  cause  or  matter.  An 
application  to  the  Judge  for  such  stay  of  proceedings  shall 
not  prejudice  the  applicant's  right  to  apply  to  the  Court 
for  such  stay. 


ORDER   XXXVIII. 


Motion  for  judgment. 


1.  Except  where  by   the  Act  or  by   these  Rules  it  is        (4«7.) 
provided  that  judgment  may   be  obtained   in   any   other  ob^Sed*bJ°mo 
manner,  the  judgment  of  the  Court  shall  be  obtained  by  ^^"• 
motion  for  judgment.     (E.  559.) 

2.  Where,  at  the   trial,  the  Judge  or  Referee  abstains        (468.) 
from  dirt cfing  any   judgment  to  be  entered,  the  plaint i if .n'^ef'*^^ 
naay  set  down  a  motion  for  judgment.     If  he  does  not  set 

down  such  a  motion  and  give  notice  thereof  to  the  other 
parties  within  ten  days  afrer  the  trial,  an}'  defendant  may 
si-t  down  a  motion  for  judgment,  atid  give  notice  thereof  to 
the  other  parties.     (E.  560.) 

3.  Where,  at,  or  after  a  trial  with  a  jury,  the  Judge  has        (4fl».) 
directed  that  any  judgment   be  entered,  any   party  may  byTlSon^oT^"*' 
apply   to  set  asi«le  such  judgment,  and    enter  any   other  "^^^^^  ^°^*"^ 
judgmeiii,  on  the  ground  that  the  judgment  directed  to  be 

entered  is  wrong,  by  reason  that  the  finding  of  the  jury 
upon  the  questions  submitted  to  them  has  not  been 
properly   entered.     (E.  561.) 

4.  Where,  at,  or  after  a  trial  by  a  Judge,  either  with  or  *  .  <*7<'-) 
without  a  jury,  the  Judge  has  directed  that  any  judgment  on  tSS^todTiII^.^ 
be  entered,  any  party  may  apply  to  set  aside  such  judg- 
ment and  to  enter  any  other  judgment,  upon  the  ground 

that,  upon  the  finding  as  entered,  the  judgment  so  directed 
is  wrong*     (E.  562.) 
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(471.)  5.     An  applicatioD   under  Rules  3  and  4  of  this  Order 

bi*Lttie*court  shall  be  to  the  Court.     (E.  563.) 

(472^  6.     Where,  at  a  trial  by  a  Referee,  he  has  directed  that 

iu^eHfotreu^^y  judgment  be  entered,  any  party  may  move  to  set  aside 

eree.  gQ^h  judgment,  and  to  enter  any  other  judgment,  on   the 

ground  that  upon  the  finding  as  entered  the  judgment  so 

directed   is  wront^.      Such  motion  shall  be  made  to  the 

Court.    (E.  564.) 

(478.)  7.     Where  issues  have  been  ordered  to  be  tried,  or  issues 

^S^S^after  ^^  qucstions  of  fact  to  be  determined  in'  any  manner,  the 
Issues  found,  plaintiff  may  set  down  a  motion  for  judgment  as  soon  as 
such  issues  or  questions  have  been  determined.  If  he  does 
not  set  down  such  a  motion,  and  give  notice  thereof  to  the 
other  parties  within  ten  days  alter  his  right  so  to  do  has 
arisen,  then  alter  the  expiration  of  such  ten  days  any  de- 
fendant may  set  down  a  motion  for  judgment,  and  give 
notice  thereof  to  the  other  parties.     (E.  565.) 

A   liStion  lor       ^'     ^hcre  issues  have  been  ordered  to  be  tried,  or  issues 

ju^ent  when  or  qucstions  of  fact  to  be  determined  in  any  manner,  and 

raS^^iSfve^bi^n   somc  Only  of  such  issues  or  questions  of  fact  have  been 

foundv  tried  or  determined,  any  party   who   considers   that   the 

result  of  such  trial  or  determination  renders  the  trial  or 

determination  of  the  others  of  them  unnecessary,  or  renders 

it  desirable  that  the  trial  or  determination  thereof  should 

be  postponed,  may  apply  to  the  Court  or  a  Judge  for  leave 

to  set  down  a  motion  for  judgment,  without  waiting   for 

•  such  trial  or  determination.     And  the  Court  or  Judge  may, 

if  satisfied  of  the  expediency  thereof,  give  such  leave,  upon 

such  terms,  if  any,  as  shall  appear  just,  and  may  give  any 

directions  which  may  appear  desirable  as  to  postponing  the 

trial  of  the  other  issues  of  fact.    (E.  566.) 

Limitation  for        ^*     ^^  motion  for  judgment  shall,  except  by  leave  of  the 
motion  of  judg.  Court  or  Judge,  be  set  down  after  the  expiration  of  one 
year  from  the  time  when  the  party  seeking  to  set  down  the 
same  first  became  entitled  so  to  do.     (E.  667) 


ment. 


p     ^*^t Court     ^^'    ^P^^  *  motion  for  judgment,  or  upon  an  application 
owereo  ^^^  ^  ^^^  trial,  the  Court  may  draw  all  inferences  of  fact, 

not  inconsistent  with  the  finding  of  the  jury,  and  if  satisfied 
that  it  hew  before  it  all  the  materials  necessary  lor  finally 
determining  the  questions  in  dispute,  or  any  of  them,  or 
for  awarding  any  relief  sought,  give  judgment  accordingly, 
or  may,  if  it  shall  be  of  opinion  that  it  has  not  sufficient 
materials  before  it  to  enable  it  to  give  judgment,  direct  the 
motion  to  stand  over  for  further  consideration,  and  direct 
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such  iasues  or  questions  to  be  tried  or  determined,  and  such 
accounts  and  inquiries  to  be  taken  and  made,  as  it  may 
think  fit.    (E.  568.) 

11.  Where  it  is  made  to  appear  to  the  Court  or  a  Judge,       (477.) 
on  the  hearing  of  any  application  which  may  be  pending  caSonUiraSiin- 
before  the  Court  or  Judge,  that  it  will  be  conducive  to  thejj^^^^jjf 
ends  of  justice  to  permit  it,  the  Court  or  Judge  may  direct  soaring  of  cause. 
any  applications  to  be  turned  into  a  motion  for  judgment, 

or  hearing  of  the  cause  or  matter;  and  thereupon  the  Court 
or  Judge  may  make  such  order  as  to  the  time  and  manner 
of  giving  the  evidence  in  the  cause  or  matter,  and  with  re- 
spect to  the  further  prosecution  thereof,  as  the  circumstances 
ot  the  case  may  require ;  and  upon  the  hearing  it  shall  be 
discretionary  with  the  Court  or  Judge  to  either  pronounce 
a  judgment  or  make  such  order  as  the  Court  or  Judge  deems 
expedient     (0. 323.) 

12.  Where,  at  any  time  after  the  writ  of  sunmions  has        (478.) 
been  issued,  it  is  made  to  appear  to  the  Court  or  a  Judge  on  mtntljilm^' 
an  exparte  application  that  it  will  be  conducive  to  the  ends^^**^^®' 
of  justice  to  permit  a  notice  of  motion  for  a  judgment  to  be 
forthwith  served,  the  Court  or  Judge  may  order  the  same 
accordingi}' ;   and  when  such   permission  is  granted,  the 

Court  or  Judge  is  to  give  directions,  as  to  the  service  of  the 
notice  of  motion  and  filing  of  the  affidavits,  as  may  be  ex- 
pedient. Upon  the  hearing  of  such  motion  the  Court  or 
Judge,  instead  of  either  granting  or  refusing  the  application^ 
may  give  such  directions  for  the  examination  of  either 
parties  or  witnesses,  or  for  the  making  of  further  inquiries^ 
or  with  respect  to  the  further  prosecution  of  the  suit,  as  the 
circumstances  of  the  case  may  require,  and  upon  s«ch  terms 
as  to  costs  as  the  Count  or  Judge  thinks  right.     (O.  324.) 


ORDER  XXXIX. 

BNTRY  OF  JUDGMENT. 

1.  Every  judgment  shall  be  entered  by  the  Prothono-  ^J^^ 
tary,  in  the  book  to  be  kept  for  the  purpose.  The  party  en- JS2n^^°'' 
leering  the  judgment  shall  deliver  to  the  officer  a  copy  of  the 
^vrhole  of  the  pleadings  in  the  cause,  other  than  any  petition 
OX"  summons :  Provided  that  no  copy  need  be  delivered  of 
any  document,  a  copv  of  which  has  been  delivered  on  en- 
tering any  previous  judgment  in  such  cause.  The  Forms  in 
Appendix  F .  shall  be  used,  with  such  variations  as  circum- 
9t0Uices  may  require.    (E.  569.) 
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(480.)  2.     Where  any  judgment  is  pronounced  by  the  Court  or 

when%d^nt  a  Judge  in  Court,  the  entry  of  the  judgment  shall  be  dated 
gronounoed  ^  as  of  the  day  on  which  such  judgment  is  pronounced,  unless 
the  Court  or  Judge  shall  otherwise  oider,  and  the  judgment 
shall  take  effect  from  that  date :  Provided  that  by  special 
leave  of  the  Court  or  a  J  udo:e,  a  Judgment  may  be  ante- 
dated or  post-dated.     [E.  571.] 

(jsy  3.     In  all  cases  not  within  the  last  preceding  Rule,  the 

cMee.  entry  of  judgment  shall  be  dated  as  of  the  day  on  which  the 

requisite  documents  are  left  with   the  proper  officer  for  the 

.     purpose  of  such  entry,  and  the  judgment  shall  take  effect 

from  that  date.     [E.  572.] 

(*82.'>  4.     Any  Judge  may  deliver  the  judgment  of  the  Court 

inglShorityto  whcu  authorized  to  do  80  by  the  Judges  who  heard  the 

Sent""**  ^"^^ '^fl.tter  on  which  judgment  is  to  be  pronounced,  or  may 

deliver  the  judgment  of  any  other  Judge  when  authorized 

so  to  do  by  sucn  other  Judge,  notwithstanding  the  absence 

of  the  Judges  or  Judge  aforesaid.     (C.  2  of  1882,  sec.  11.) 

(483.)  5.     Every  judgment  or  order   made  in  any  cause   or 

iSfto"4°done.*"  matter  requiring  any  person  to  do  an  act  thereby  ordered 
shall  state  the  time,  or  the  time  after  service  of  the  judg- 
ment or  order,  within  which  the  act  is  to  be  done,  and 
upon  the  copy  of  the  judgment  or  order  which  shall  be 
ser^red  upon  the  person  required  to  obe}'  the  same  there 
shall  be  indorsed  a  memorandum  in  the  words  or  to  the 
effect  following,  viz : — 

"If  you,  the  within-named  -4.  B,  neglect  to  obey  this 
judgment  (or  order)  by  the  time  therein  limited,  you  vi\\\ 
be  liable  to  process  of  execution  for  the  purpose  of  compell- 
ing you  to  obey  the  same  judgment  (or  order f*    [E.  573.} 

(484.)  6.     Vvhere,  under  the  Act,  or  these  Rules,  or  otherwise,  it 

Sw^l on  flSiig  is  provided  that  any  judgment  may   be  entered  upon  the 
ofdocumcnta.    filing  of  any  affidavit  or  production  of  any  document,   tke 
Prothonotary  shall  examine  the  affidavit  or  document  pro- 
duced, and  if  the  same  be  regular  and  contain  all  that  is  by 
law  required,  he  shall  enter  judgment  accordingly.  [E.  574.] 

Preiiini^y  oer-     ^'     Where,  by  the  Act  or  these  Rules,  or  otherwise,  any 
tiflcate,  Ac.       judgment  may  be  entered  pursuant  to  any  order  or  certifi- 
cate, or  return  to  any  writ,  the  production  of  such  order, 
certifiate  or  return,  shall  be  a  sufficient  authority  to  the 
officer  to  enter  judgment  accordingly.     [E.  575.] 

(480.)  8.     Where  reference  is  made   to   a  Master  to  ascertain 

Mute  8  oertifl.  ^^^  amouut  for   which   final  judgment   is  to  be  entered. 
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the  Masters  certificate  shall  be  filed  when  judgment  is 
entered.     [E.  576.] 

9.  In  any  cause  or  matter  where  the  defendant  has g^^^^^^^f)^^ 
appeared  by  solicitor,  no  order  for  entering  judgment  shall  sent  neoeasao. 
be  made  by  consent,  unless  the  consent  of  the   defendant 

is  j^iven  by  his  solicitor  or  agent.     [E.  577.] 

10.  Where  the  defendant  has  not  appeared,  or  hets  ap-        (*88) 
peared  in  person,  no  such  order  shall  be  made  unless  theien^t,  &c.*^ 
defendant  attends  before  a  Judge  and  gives  his  consent  in 
person,  or  unle-^s  his    written    consent    is   attested    by   a 
solicitor  acting  on  his  behalf,  except    in  cases   where  the 
defendant  is  a  barrister,  or  solicitor.     [E.  578.] 

11.  Satisfaction  pitrces  shall  be  signed  by  the  plaintiff*,  g^^jgj^^. 
or  his  personal  representatives,  or  by  a  solicitor  specially 
«iuthorized  for  that  purpose,  unless    a   Judge,  on    special 
circumstances   set  forth  by  affidavit,  dispense  with  such 
Authorization.     The  satisfaction  piece  mav  be  in  the  Form 

No.  18,  Appendix  F.    (P.  A.  281.) 


ORDER  XL. 


EXECUTION. 


1.     Where,  any  person  is,  by   any  judgment  or   order, 


(490.) 
No  demand 


directed  to  pay  any  money,  or  to  deliver  up  or  transfer  any  necesawy. 
property,  real  or  personal,  to  another,  it  shall  not  be  neces- 
sary to  make  any  demand  thereof^  but  the  person  so  direct- 
'ed  shall  be  bound  to  obey  such  judgment  or  order,  upon  be- 
ing duly  served  with  the  pame  without  demand.  (E.  679.) 

2.  Where  any  person  who  has  obtained  any  judgment        (49i.) 
or  order  upon  condition,  does  not  perform  or  comply  withTOnSoS!^" 
such  condition,  he  shall  be  considered  to  have  waived  or 
abandoned  such  judgment  or  order,  so  far  as  the  same  is 
beneticial  to  himself,  and  any  other  person  interested  in  the 
matter  may,  on  breach  or  non-performance  of  the  condition 

take  either  such  proceedings  as  the  judgment  or  ord«r  may 
in  such  case  warrant,  or  such  proceedings  as  might  have 
been  taken  if  no  such  judgment  or  order  had  been  made, 
unless  the  Court  or  a  Judge  shall  otherwise  direct. 
(R  5S0.) 

3.  A  judgment  for  the  recovery  by,  or  payment  to,  any      r^\  a^ 
person  of  money,  may  be  enforced  bv  any  of  the  modes  by  me^ 
vhidb  a  jodgment  or  decree  for  the  payment  of  money 


payment  into    may  be  enforced  by  writ  of  sequ**9tration,  or  in  cases  in 
^^'  which  attachment  is  authorized  by  law,  by  attachment,  or 
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might  have  been  enforced  at  the  time  of  the  passing  of  the 
Act.     [E.  581.] 

J  dirmeSt'for         ^'     ^  judgmept  for  the  payment  of  money  into  Court 

by  writ  of  execution.     [E.  582.] 

Judgment*  tor  ^-  ^  judgment  for  the  recovery  or  for  the  delivery  of 
land.  the  possession  of  land  may  be  enforced  by  writ  of  posses- 

sion.    [E.  583.] 

jud  ^t^i\oT  ^'  ^  judgment  for  the  recovery  of  any  property  other 
other  property.':  than  land  or  money  may  be  enforced : 

(a,)    By  writ  for  delivery  of  the  property  : 

(6.)  By  writ  of  attachment : 

(c.)  By  writ  of  sequestration.     (E.  584.) 

Jud  ^eSt' to  do     '^'     ^  judgment  requiring  any  person  to  do  any  act  other 
An  act,  Ac.,—    than  the  payment  of  money,  or  to  abstain   from    doing 
how  enforced,    g^nyj^j^ji^g^  ^g^y  ]^  enforced  by  writ  of  attachment,  or  by 
committal.     (E.  585.) 

Writ  o^^'ecu-  ^'  ^^  ^^®  RuIcs  of  this  Order  the  term  *' writ  of  execution** 
tion— whatto  shall  iuclude  the  writ  of  execution  heretofore  used,  and 
include.  writs  of  scquestration,  and  attachment  and  all  subsequent 

writs  that  may  issue  for  giving  effect  thereto.  And  the 
term  "  issuing  execution  against  any  party  "  shall  mean  the 
issuing  of  any  such  process  against  his  person  or  property 
as  under  the  preceding  Rules  of  this  Order,  or  under  the 
practice  of  the  Court  previous  to  the  passing  of  the  Act, 
shall  be  applicable  to  the  case.     (E.  586.) 

ExecuttoS'aiter  ^'  Where  a  judgment  or  order  is  to  the  effect  that  any 
JonS^nc^**  party  is  entitled  to  any  relief  subject  to  or  upon  the  fuJfil- 
con  ncy.  ^^j^^  ^f  ^^y  couditiou  or  Contingency,  the  party  so  entitled 
may,  upon  the  fulfilment  of  the  condition  or  contingency,, 
and  demand  made  upon  the  party  against  whom  he  is 
entitled  to  relief,  apply  to  the  Court  or  a  Judge  tor  leave  to 
issue  execution  against  such  party.  And  the  Court  or 
Judge  may,  if  satisfied  that  the  right  to  relief  has  arisen 
according  to  the  terms  of  the  judgment  or  order,  order  that 
execution  issue  accordingly,  or  may  direct  that  any  issue  or 
question  necessary  for  the  determination  of  the  rights  of 
tne  parties  be  tried  in  any  of  the  ways  in  which  questions 
arising  in  an  action  may  be  tried.     (£.  587.) 

(499.)  10.    Where  a   judgment  or  order  is  against  a    firrn^ 

Judirment  x»  • 

tigi^flrm,-   execution  may  issue : 

how  executed. 
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(o.)  Against  any  property  of  the  partnership : 

(6.)  Against  any  person  wh<»  has  appeared  in  his  own 

name  under  Order  XII,  Rule  7,  or   who    has 

admitted  on  the  pleadings  that  he  is.  or  who  has 

been  adjudged  to  be  a  partner  : 
(c.)  Against  any    person  who  has  been    served,  as  a 

partner,  with  the  writ  of  summons,  t*nd    has 

failed  to  appear. 

K  the  party  who  has  obtained  judgment,  or  an  order, 
claims  to  be  entitled  to  issue  execution  against  any  other 
person  as  being  a  member  of  the  firm,  he  may  apply  to 
the  Court  or  a  Judge  for  leave  so  to  do ;  and  the  Court  or 
Judge  may  give  sucn  leave  if  the  liability  be  not  disputed, 
or  if  such  liability  be  disputed,  may  order  that  the  liability 
of  such  person  be  tried  and  determined  in  any  manner  in 
which  any  issue  or  question  in  an  action  may  be  tried  and 
determined.     (E.  588.) 

11.  No  writ  of  execution  shall  be  issued  without  ^hCoffloerto**^ 
production  to  the  officer  by  whom  the  same  should   be  Jadjrment  befow 
issued  of   the  judgment  or  order  upon  which  the  writ  of  tion.  ^  ^^^^' 
execution  is  to  issue,  or  an  office  copy  thereof,  showing  the 

date  of  entry.     And  the  officer  shall  be  satisfied  that  the 

f)roper  time  has  elapsed  to  entitle  the  creditor  to  execution. 
E.  589.) 

12.  No  writ  of  execution  shall  be  issued  without  the« il5?*L«^ 

*  y  ,  i.    .  f%t»  •         i>  1         ProBclpcB  for  ex- 

party  issuing  it,  or  his  solicitor,  nling  a  prcecipe  for  that  edition, 

purpose ;  the  prcedpe  shall  contain  the  title  of  the  action, 
the  reference  to  the  record,  the  date  of  the  judgment,  and 
of  the  order,  if  any,  directing  the  execution  to  be  issued, 
the  names  of  the  parties  against  whom,  or  of  the  firm 
against  whose  goods,  the  execution  is  to  be  issued ;  and 
shall  be  signed  by  or  on  behalf  of  the  solicitor  of  the  party 
issuing  it,  or  by  the  party  issuing  it,  if  he  do  so  in  person. 
The  Forms  in  Appendix  G  shall  be  used,  with  such  vari- 
ations as  circumstances  may  require.     (E.  590.) 

13.  Every  writ  of  execution  shall  be  indorsed  with  the  j^j^,.^>j^  ^, 
name  of  the  solicitor,  or  firm  of  solicitors,  actually  suing  name  of  soiici- 
out    the  same,  and  when  the  solicitor  actually  suing  out 

the  \^rit  shall  sue  out  the  same  as  agent  for  another  so- 
licitor, the  name  of  such  other  solicitor  shall  also  be 
indorsed  upon  the  writ ;  and  in  case  no  solicitor  shall  be 
employed  to  issue  the  writ,  then  it  shall  be  indorsed  with  a 
memorandum  expressing  that  the  same  has  been  sued  out 
by  the  plaintiff  or  defendant  in  person,  as  the  case  may  be, 
mentioning  the  place  of  such  plaintiff's  or  defendant's 
residence.    (£.  591.) 
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(503.)  14.     Every  writ  of  execution  shall  bear  date  of  the  day 

Date  and  orm.  ^^  which  it  is  issued.  The  Forms  in  Appendix  H  shall  be 
used,  with  such  variations  as  circumstances  may  require. 
(E.  592.) 

Le    fOT*f©e8  ^^'     ^^  every  case  of  execution  the  party  entitled  to  ex« 

ecution  may  levy  the  poundage,  fees,  and  expenses  of  execu- 
tion, over  and  above  the  sum  recovered.    (E.  593.) 

indore^ent  ot  ^^'  Every  writ  of  execution  for  the  recovery  of  money 
directions.  shall  be  iudorscd  with  a  direction  to  the  sheriiT,  or  other 
officer  or  peraon  to  whom  the  wnt  is  directed,  to  levy  the 
money  really  due  and  payable^  and  sought  to  be  recovered 
under  the  judgment  or  order,  stating  the  amount,  and  also 
to  levy  interest  thereon,  if  sought  to  be  recovered,  at  the 
rate  of  six  per  cent,  per  annum  from  the  time  when  the* 
judgment  or  order  was  entered  or  made,  provided  that  in 
cases  where  there  is  an  agreement  between  the  parties  that 
more  than  six  per  cent.  intere.<4  shall  be  secured  by  the 
judgment  or  order,  then  the  indorsement  may  be  accord- 
ingly to  levy  the  amount  of  interest  so  agreed,  and  the 
indorsement  may  state  how  the  writ  is  to  be  executed.  (E* 
594,  and  P.  A.  2G5.) 

Execu^n^or        ^7*     Evcry  pcrsou  to  whom  any  sum  of  money,  or  any 

«)«t8.  costs,  shall  be  payable  under  a  judgment  or  order  shall,  so 

soon  as  the  money  or  costs  shall  be  payable,  h%  entitled  to 

sue  out  one  or  more  writ  or  writs  of  execution  to  enforce 

payment  thereof,  subject  nevertheless  as  follows  : 

(a.)  If  the  judgment  or  order  is  for  payment  within  a 
period  therein  mentioned,  no  such  writ  as  afore- 
said shall  be  issued  until  after  the  expiration  of 
such  period. 

(b.)  The  Court  or  a  Judge  may,  at  or  after  the  time  of 
giving  judgment,  or  making  an  order^  stay  execu- 
tion until  such  time  as  they  or  he  shall  think  fit. 
(E.  595.) 

sepwS2^writa  ^^'  Upou  any  judgment  or  order  for  the  recovery  or 
for  debt  and  payment  of  a  sum  of  money  and  costs,  there  may  be,  at  the 
election  of  the  party  entitled  thereto,  either  one  writ  or 
separate  writs  of  execution  for  the  recovery  of  the  sum,  and 
for  the  recovery  of  the  costs,  but  a  second  wi-it  shall  only 
be  for  costs,  and  shall  be  issued  not  less  than  eight  days 
after  the  first  writ.     (E.  5M.) 

When  cxwution      19.     A  party  who  has  obtained  iudgment  or  an  order^ 

to  issue  on  JudflT-        ^i.*^»i  i.    r  ri?  a 

ment  for  other  uot  bemg  a  judgment  for  payment  of  money  or  costs,  or 
ttian  money  or   {qj.  ^^j^g  rccovcry  of  land,  may  issuc  executioa  in  fourteea 
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days,  unless  the  Court  or  a  Judge  shall  order  execution  to 
issue  at  an  earlier  or  later  date  with  or  without  terms.  (E. 
597.) 

20.  'A  writ  of  execution,  if  unexecuted,  shall  remain  in        (b09.) 
force  for  one  year  only  from  its  issue,  unless  renewed  in  the  ^3^  **'  " 
manner  hereinafter  provided ;  but  such  writ  may  at  any 

time  before  its  expiration,  by  leave  of  the  Court  or  a  Judge, 
be  renewed  by  the  party  issuing  it  for  one  year  from  the 
date  of  such  renewal,  and  so  on  from  time  to  time  during 
the  continuance  of  the  renewed  writ,  either  by  being 
marked  with  a  seal  of  the  Court  and  having  indicated  on 
it  the  date  of  the  day,  month,  and  year  of  such  renewal,  or 
by  such  party  giving  a  written  notice  of  renewal  to  the 
Sheriff,  signed  by  the  party  or  his  solicitor,  and  bearing  the 
like  seal  of  the  Court  and  date ;  and  a  writ  of  execution  so 
renewed  shall  have  effect,  and  be  entitled  to  priority, 
according  to  the  ti  ae  of  the  original  delivery  thereof.  (E. 
598.) 

21.  The  production  of  a  writ  of  execution,  or  of  the_^,  (wo.) 

,.  •  i.1  i.*  i.       1  1     1  J  Evidence  of  re. 

notice   renewing    the  same,  purporting  to  be   sealed  andmovai. 
marke<l  aa  in  the  liist  preceding  Rule  mentioned,  showing 
the  same  to  have  b^en  renewed,  shall  be  suflBcient  evidence 
of  its  having  been  so  renewed.     (E.  599.) 

22.  As  between  the  original  parties  to  a  judgment  or       (511.) 
order  execution  may  issue  at  any  time  within  six  y ears  ^^JS'**^"  ^^' 
from  the  recovery  of  the  judgment  or  the  date  of  the  order. 
(E.  600.) 


:  yean. 


23.     In  the  folI<)  wing  cases,  viz :  ^  oerSto^ 

application  ne- 

(a.)    Where   six  years  have  elapsed  since  the  judg- J^SioS?'**'* 
ment  or  date  of  the  order,  or  any  change  has 
taken   place  by   death   or  otherwise,  in   the 
parties  entitled  or  liable  to  execution : 

(b,)  Where  a  husband  is  entitled  or  liable  to  exe- 
cution upon  a  judgment  or  order  for,  or  against 
a  wife: 

(c.)  Where  a  party  is  entitled  to  execution  upon  a 
judgment  of  assets  in  futuro  : 

(d.)  Where  a  party  is  entitled  to  execution  against 
any  of  the  shareholders  of  a  joint  stock  com- 
pany upon  a  judgment  recorded  against  such 
company,  or  against  a  public  officer  or  other 
person,  representing  such  company  ; 
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The  party  alleging  himself  to  be  entitled  to  execution  may 
apply  to  the  Court  or  a  Judge  for  leave  to  issue  execution 
accordingly.  And  such  Court  or  Judge  may,  if  satisfied 
that  the  party  so  applying  is  entitled  to  issue  execution, 
make  an  order  to  that  effect,  or  may  order  that  any  issue  or 
question  necessary  to  determine  tne  rights  of  the  parties 
shall  be  tried  in  any  of  the  ways  in  which  any  question  in 
an  action  may  be  tried.  And  in  either  case  such  Court  or 
Judge  may  impose  such  terms  as  to  costs  or  otherwise  as 
shall  be  just.     (E.  601.) 

(618.)  24.     Every  order  of  the  Court  or  a  Judge  in  any  cause  or 

Enforcing:  order.  ^^^^^  may  DC  enforced  against  all  persons  bound  thereby 
in  the  same  manner  as  a  judgment  to  the  same  effect. 
(E.  602.) 

(610  25.     Any  person,  not  being  a  party  to  a  cause  or  matter, 

SSigTiSg^"   who  obtains  any  order,  or  in  whose  favour  any  order  is 
ment.  made,  shall  be  entiWed  to  enforce  obedience  to  such  order 

by  the  same  process  as  if  he  were  a  party  to  such  cause  or 
matter ;  and  any  person  not  being  a  party  to  a  cause  or 
matter,  against  whom  obedience  to  any  judgment  or  order 
may  be  enforced,  shall  be  liable  to  the  same  process  for  en- 
forcing obedience  to  such  judgment  or  order,  as  if  he  were 
a  party  to  such  cause  or  matter.     (E.  604.) 

(516.)  26.     Nothincr  in  this  order  shall   take  away  or  curtail 

other  modes  of  'iii*  ••  p  •/t» 

enforcement  re-  any  right  heretofore  existing  to  enforce  or  give  effect  to  any 
*"**"•  judgment  or  order  in  any  manner   or  against  any  person 

or  property  whatsoever.     (E.  606.) 

ord  ^^f^iLtiL  ^^'  ^^^^^^S  ^^  ^^^^  order  shall  affect  the  order  in  which 
writs  of  execution  may  be  issued.     (E.  607.) 

(617.)  28.     If  a  mandamus,  grants  in  an  action  or  otherwise, 

Sfftcfr^Sred  or  a  mandatory  order,  injunction,  or  judgment  for  the 
toiwdone.  spccific  performance  of  any  coutract  be  not  complied  with, 
the  court  or  a  Judge,  besides  or  instead  of  proceedings  against 
the  disobedient  party  for  contempt,  may  direct  that  the 
act  required  to  be  done  may  be  done  so  far  as  practicable 
by  the  party  by  whom  the  judgment  or  order  has  been 
obtained,  or  some  other  person  appointed  by  the  Court  or  a 
Judge,  at  the  cost  of  the  disobedient  party,  and  upon  the 
act  being  done,  the  expenses  incurred  may  be  ascertained 
in  such  manner  as  the  Court  or  a  Judge  may  direct,  and 
execution  may  issue  for  the  amount  so  ascertained,  and 
costs,     (E.  608.) 

Bxeoutiwl^  29.     Any  judgment  or  order  against  a  Corporation  wil- 

^onst  oorpora-  f uUy  disobcycd  may,  by  leave  of  the  Court  or  a  Judge,  be 


NOVA  SCOTIA  JUDICATURE  ACT,   1884.  121 

enforced  by  sequestration  against  the  corporate  property, 
or  by  attachment  against  the  directors  or  other  officers 
thereof,  or  by  writ  of  sequestration  against  their  property. 
(E.  609.) 

30.  No  proceeding  by  audita  querela  shall  be  used,  but       (wo) 
an}"^  party  against  whom  judgment  has  been  given,  may  ra^ftnBtoadoi 
apply  to  the  Court  or  a  Judge,  for  a  stay  of  execution,  or*^'^  qwr9ia. 
other  relief,  against  such  judgment,  upon   the  ground  of 

facts  which  have  arisen  too  late  to  be  pleaded,  and  the  Court 
or  Judge  may  give  such  relief,  and  upon  such  terms  as  may 
be  just.     (E.  605.) 

31.  Under  a  writ  of  execution,  by  which  he  is  instructed       (62o.) 
to  levy  goods  and  chattels,  the  Sheriff  may  seize  and  sell  ^^%^  ^ 
the  interest  on  or  equity  of  redemption,  in  any  goods,  of  the  ^^  "^^^  ^ 
party  against  whom  the  execution  was  issued,  and  such  sale 

shall  convey  whatever  interest  the  mortgagor  had  in  such 
goods  and  chattels  at  the  time  of  the  delivery  of  the  writ 
to  the  Sheriff.     (P.  A.  268.) 

32.  No  writ  of  execution,  or  other  writ  under  which       (62i.) 
personal  property  is  directed  to  be  seized,  shall  bind  the  when  t^i  by 
goods,  or  shall  prejudice  the  title  to  such  goods  acquired  by^«^*»*«- 
any  person  bona  fide,  and  for  a  valuable  consideration,  be- 
fore the  actual  seizure  thereof  by  virtue  of  such  writ ;  pro- 
vided such  person  had  not,  at  the  time  when  he  acquired 

such  title,  notice  that  such  writ,  or  any  other  writ,  by  virtue 
of  which  the  goods  of  such  owner  might  be  seized  or  at- 
tached, had  been  delivered  to  and  remained  unexecuted  in 
the  hands  of  the  Sheriff  or  Coroner ;  and  the  Sheriff  or 
Coroner  shall,  upon  the  receipt  of  the  writ,  endorse  thereon 
the  time  at  which  the  same  was  received  by  him.  (P.  A. 
269.) 

33.  Current  gold  and  silver  coin  may  be  taken  in  exe-  ^^  ^^^nia 
cution,  and  may  be  paid  to  the  creditor  as  money  collected,  bo  tieni' "*^ 
Provincial  debentures  and  notes,  and  bank  notes,  and  all 

bills  or  evidences  of  debt  issued  by  any  corporation,  and 
circulated  as  money,  may  be  taken  in  execution,  and  paid 
to  the  creditor  at  their  par  value  as  money  collected,  if 
he  will  acceipt  them  ;  otherwise  they  shall  be  sold  as  other 
chattels.     (P.  A.  270.) 

34.  The  Sheriff  shall  seize,  and  take  in  execution,  «^^y  5,^.1.^^^  4« 
money  or  bank  notes;   (including  any  surplus  of  a  former  may  bS^en   ' 
execution  against  the    defendant),   cheques,  bills   of    ex-"°  *"^** 
change,  promissory  notes,  bonds,  mortgages,  specialties,  or 

other  securities  for  money,  belonging  to  the  person  against 
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whose  effects  the  writ  of  execution  has  issued ;  and  the 
Sheriff  shall  hold  any  such  cheques,  bills  of  exchange, 
promissory  notes,  bonds,  mortgages,  specialties,  or  other 
securities  for  money  as  a  security  or  securities  for  the 
amount  by  the  endorsement  on  the  writ  directed  to  be 
levied,  or  so  much  thereof  as  has  not  been  otherwise 
levied  or  raised  ;  and  the  Sheriff  shall  pay  and  assign  them 
to  the  plaintiff  at  the  sum  actually  due  on  and  secured  by 
them  respectively  if  he  will  accept  of  them ;  otherwise  he 
may  sue  in  his  own  name  for  the  sums  due  thereon  and 
secured  thereby,  when  the  time  of  payment  thereon  has 
arrived.     (P.  A.  271.) 

(624.)  35.     The  transference  to  the  plaintiff  of  such  cheques. 

^ofwcuJSiM,  ^^^^^  ^f  exchange,  promissory  notes,  bonds,  mortgages,  spec- 
ie- ialties  or  other  securities  for  money,  or  the  payment  of  the 
same  to  the  Sheriff  with  or  without  suit,  or  the  recovery 
and  levying  execution  against  the  party  so  liable  on  the 
securities  above  mentioned,  shall  discharge  him,  to  the  ex- 
tent of  such  payment,  or  of  such  recovery,  and  levy  in  fex- 
ecution,  (as  the  case  may  be),  from  his  liability  on  any  such 
cheque,  bill  of  exchange,  promissory  note,  bond,  mortgage, 
specialty,  or  other  security.     (P.  A.  272.) 

Sheriff  to  Vy  ^^'  "^^^  Sheriff  shall  pay  over  to  the  plaintiff  or  his 
over^neyre-  attorney  the  money  so  recovered,  or  a  suflScient  sura  to  dis- 
"*^*    '  charge  the  amount  by  the  writ  directed  to  be  levied,  less 

his  poundage  and  expenses.     (P.  A.  273.) 

(526.)  37.     If,  after  satisfaction  of  the  amount,  together  with 

pSy^tod^en!  Sheriff's  poundage  and  expenses,  any  surplus  remains  in 
^*"*-  the  hands  of  the  Sheriff,  the  same  shall  be  paid  to  the  party 

against  whom  the  execution  issued.     (P.  A.  274.) 

«   J^E\  38.     No  Sheriff  shall  be  bound  to  sue  any  party  liable 

Bond  of  indem*  .,  i-ni?  i  J    r        J 

nity  to  sheriff,  upon  any  such  cheque,  bill  of  exchange,  promissory  note, 
bond,  mortgage,  specialty,  or  other  security,  unless  the  party 
who  sued  out  the  execution  enters  into  a  bond  with  two 
sureties  to  indemnify  such  Sheriff  from  all  costs  anjl  ex- 
penses to  be  incurred  in  the  prosecution  of  the  action,  or 
to  which  he  may  become  liable  in  consequence  thereof  ; 
and  the  expense  of  such  bond  may  be  deducted  out  of  any 
money  recovered  in  such  action.     (P.  A.  275.) 

(628.)  39.     The  Sheriff  shall,  in  returning  every  execution,  state 

w^w?t?I^t  specially  his  doings  thereunder,  and*  where  property  has 

been  taken,  give  a  specific  account  thereof,  and  of  the  sales 

of  the  same,  with  an  account  of  his  fees  and  charges  against 

the  same.    (P.  A.  276.) 
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40.  The  necessary  wearing  apparel  and  bedding  of  the  ^^.J^^-^ 
debtor  and  his  family,  and  the  cools  or  instruments  of  his  ed  from  i?^** 
trade  or  calling,  one  stove,  and  his  last  cow,  shall  be  ex- 
empted from  execution.     (P.  A.  277.) 

41.  No  writ  of  execution  shall  bind  the  goods  of  the^^^<J^  ^ 
defendant  but  from  the  time  the  writ  shall  be  delivered  to  b^d  goods, 
the  sheriff  to  be  executed ;  and  the  sheriff  shall,  upon  the 

receipt  of  the  writ,  endorse  thereon  the  time  at  which  the 
same  was  received  by  him.     (P.  A.  278.) 

42.  A  written  order  signed  by  the  solicitor,  by  whom  any        (68i.) 
writ  of  execution  shall  have  been  issued,  or  by  the  party  at  fend!Il?from  *' 
whose   instance   such   execution    issued,  shall  justify  the^'**'*^^- 
officer  in  discharging  any  person  held  in  custody  under  such 
execution.     The  order  of  the  solicitor  shall  not  suffice  for 

that  purpose  where  the  party  for  whom  such  solicitor  pro- 
fesses to  act,  has  given  to  the  officer  written  notice  to  the 
contrary,  and  shall  not  in  any  case  be  a  satisfaction  of  the 
debt  unless  made  by  the  authority  of  the  creditor.  (P.  A. 
280.) 

43.  Where  the  writ  of  execution  is  against  several,  and  ^^^  ^J^^>^^, 
it  is  not  intended  that  all  of  them  shall  be  arrested,  the  vfjj^jjj"^*' 
Sheriff  may  be  directed  to  arrest  any  one  or  more  of  the 
persons   against   whom   the    execution    has   been    issued. 

(P.  A.  346.) 

^, — Discovery  in  Aid  of  Execution 

44.  When  a  judgment  or  order  is  for  the  recovery  or  jg^^> 
payment  of  money,  the  party  entitled  to  enforce  it  may  ap-  debtor, 
ply  to  the  Court  or  a  Judge  for  an  order  that  the  debtor, 
liable  under  such  judgment  or  order,  or,  in  the  case  of  a  Cor- 
poration, that  any  officer  thereof,  be  orally  examined,  as  to 
whether  any  and  what  debts  are  owing  to  the  debtor,  and 
whether  the  debtor  has  any  and  what  other  property  or 
means  of  satisfying  the  judgment  or  order,  before  a  Judge 

or  an  officer  of  the  Court,  as  the  Court  or  Judge  shall  ap- 
point ;  and  the  Court  or  Judge  may  make  an  order  for  the 
attendance  and  examination  of  such  debtor,  or  of  any  other 
person,  and  for  the  production  of  any  books  or  documents. 
(K  610.) 

45.  Any  person  liable  to  be  examined  under  any  of  the       (b84.) 
rules  of  this  order  may  be  compelled  to  attend  and  testify , ^"KroSiJ*^ 
and  to  produce  books  and  documents,  in  the  same  manner,  PKxi«ot»on. 
and  subject  to  the  same  rules  of  examination,  and  the  same 
consequences  of  neglecting  to  attend,  or  refusing  to  disclose 

the  matters  in  respect  of  which  he  may  be  examined,  as  in 
the  case  of  a  witness  on  a  trial.    (0,  368.) 
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v^^  46.     In  case  of  any  judgment  or  order,  other  than  for  the 

to  difficulty""  recovery  or  payment  of  money,  if  any  difficulty  shall  arise 
prol?e88"'**"^*^  ^^  ^^  about  the  execution  or  enforcement  thereof,  any  party 
interested  may  apply  to  the  Court  or  a  Judge,  and  the 
Court  or  Judge  may  make  such  order  thereon,  for  the 
attendance  and  examination  of  any  party,  or  otherwise  as 
may  be  just.     (E.  611.) 


08tl. 


(686.)  48.     The  costs  of  any  application  under  the  last   two 

preceding  rules,  or  either  of  them,  and  of  any  proceedings 
arising  from,  or  incidental  thereto,  shall  be  in  the  discretion 
of  the  Court  or  a  Judge,  or  in  the  discretion  of  such  officer 
as  in  Rule  45  mentioned,  if  the  Court  or  a  Judge  shall  so 
direct.     (E.  612.) 


ORDER    XLI. 

i. — Writs  of  ExeciUion  and  Sequestration. 

(W7.)  1.     Writs  of  execution,  of  the  forms  now  in  use,  and  of 

Form  and  effect,  ^j^^  forms  in  appendix  G.,  shall  have  the  same  force  and 

effect  as  the  like  writs  have  heretofore  htid,  and  shall  be 

executed  in  the  same  manner  in  which  the  like  writs  have 

heretofore  been  executed.     (E.  613.) 

seau^^  n  ^'  ^'^^^^  ^^7  P^rson  is  by  any  judgment  or  order 
directed  to  pay  money  into  Court  or  to  do  any  other  act  in 
a  limited  time,  after  dile  service  of  said  judgment  or  order 
refuses  or  neglects  to  obey  the  same  according  to  the 
exigencv  thereof,  the  person  prosecuting  such  judgment  or 
order  shall,  at  the  expiration  of  the  time  limited  for  the 
performance  thereof,  be  entitled,  without  obtaining  any 
order  for  that  purpase,  to  issue  a  writ  of  sequestration 
against  the  estate  and  effects  of  such  disobedient  person. 
Such  writ  of  sequestration  shall  have  the  like  effect,  as 
nearly  as  may  be,  as  a  writ  of  sequestration  in  Chancery 
had,  in  England,  before  the  commencement  of  the  principal 
Judicature  Act,  and  the  proceeds  of  such  sequestration 
may  be  dealt  with  in  the  same  manner  as  the  proceeds  of 
writs  of  sequestration  were  before  the  same  date  dealt  with 
by  the  Court  of  Chancery,  as  nearly  as  may  be.     (E.  618.) 

No  iub^'^  a  for     ^'     ^^  sibbpoma  for  the  payment  of  costs,  and,  unless  by 
cofto.       *    'leave  of  the  Uourt  or  a  Judge,  no  sequestration,  to  enforce 
such  payment,  shall  be  issued.     (E.  619.) 
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4.     Where,  by  virtue  of  any  writ  of  execution,  goods  ^^'^jjowiSi^i 
other  property  have  been  seized,  but  not  sold,  no  writ  qt  emponoi. 
venditioni  exponaSy  need  be  issued,  but  the   officer  may 
proceed  to  sell  such  goods  or  other  property,  although  the 
writ  of  exection  may  have  expired. 


ORDER  XLII. 


ATTACHMENT. 


1.  A  writ  of  attachment  against  the  person  shall  have       (mi.) 
the  same  effect  as  a  writ  of  attachment  issued  out  of  the  SJS!  ^'  ****^ 
Supreme  Court  has  heretofore  had.     (E.  620.) 

2.  No  such  writ  of  attachment  shall  be  issued  without       ("«•) 
the  leave  of  the  Court  or   a  Judge,  to  be  applied  for  on  toin«S. 
notice  to  the  party  against  whom  trie  attachment  is  to  be 
issued.     (E.  621.) 


ORDER  XLIII. 


ATTACHMENTS  OF  DEBTS. 


1.     The  Court  or  Judge  may,  upon  the  ex  parte  applica-^_.  (ms)     ^ 

J.'  c  u     IT         u/  •       J       •    J  i.  J       £      Order  for  attooh- 

tion  of  any  person  who  has  obtained  a  judgment  or  order  for  ment  of  debts. 
the  recovery  or  payment  of  money,  either  before  or  after 
any  oral  examination  of  the  debtor  liable  under  such 
judgment  or  order,  and  upon  affidavit  by  himself  or  his 
solicitor  stating  that  judgment  has  been  recovered,  or  the 
order  made,  and  that  it  is  still  unsatisfied,  and  to  what 
amount,  and  that  any  other  person  is  indebted  to  such 
debtor,  and  is  within  the  jurisdiction,  order  that  all  debts 
owing  or  accruing  from  such  third  person,  (hereinafter 
called  the  garnishee),  to  such  debtor,  shall  be  attached  to 
answer  the  judgment  or  order;  and  by  the  same,  or  any 
subsequent  order,  it  may  be  ordered  that  the  garnishee  shall 
appear  before  the  Court  or  a  Judge,  or  an  officer  of  the 
Court,  as  such  Court  or  Judge  shall  appoint,  to  show  cause 
-why  he  should  not  pay  to  the  person  who  has  obtained 
such  judgment  or  order  the  debt  due  from  him  to  such 
debtor,  or  so  much  thereof  as  may  be  sufficient  to  satisfy 
the  judgment  or  order.    (E.  622.) 
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(544.) 
^ectof  order. 


(646.) 
Execution 
against  debtor. 


2.  Service  of  an  order  that  debts,  due  or  accruing  to  a 
debtor  liable  under  a  judgment  or  order,  shall  be  attached, 
or  notice  thereof  to  the  garnishee,  in  such  manner  as  the 
Court  or  Judge  shall  direct,  shall  bind  such  debts  in  his 
hands.     (E.  623  ) 

3.  If  the  garnishee  does  not  forthwith  pay  into  Court 
the  amount  due  from  him  to  the  debtor,  liable  under  a 
judgment  or  order,  or  an  amount  equal  to  the  judgment  or 
order,  and  does  not  dispute  the  debt  due  or  claimed  to  be 
due  from  him  to  such  debtor,  or  if  he  does  not  appear  upon 
summons,  then  the  Court  ora]Judge  may  order  execution  to 
issue,  and  it  may  issue  accordingly,  without  any  previous 
writ  or  process,  to  levy  the  amount  due  from  such  garni- 
shee, or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
judgment  or  order.     (E.  624») 

(546.)  4.     If  the  garnishee  disputes  his  liability,  the  Court  or 

p5tedji3ty.**  Judge,  instead  of  making  an  order  that  execution  shall 
issue,  may  order  that  any  issue  or  question  necessary  for 
deteimining  his  liability  be  tried  or  determined  in  any 
manner  in  which  any  issue  or  question  in  an  action  may 
be  tried  or  determined.     (E.  625.) 

6.  Whenever,  in  proceedings  to  obtain  an  attachment  of 
debts,  it  is  suggested  by  the  garnishee  that  the  debt^sought 
to  be  attached  belongs  to  some  third  person,  or  that  any 
third  person  has  a  lien  or  charge  upon  it,  the  Court  or  a 
Judge  may  order  such  third  person  to  appear,  and  state  the 
nature  and  particulars  of  his  claim  upon  such  debt.  (E. 
626.) 

6.  After  hearing  the  allegations  of  any  third  person  un- 
der such  order,  as  in  Rule  5  mentioned,  and  of  any  other 
person  whom  by  the  same  or  any  subsequent  order  the 
Court  or  a  Judge  may  order  to  appear,  or  in  case  of  such, 
third  person  not  appearing  when  ordered,  the  Court  or 
Judge  may  order  execution  to  issue  to  levy  the  amount 
due  from  such  garnishee,  or  any  issue  or  question  to  be 
tried  or  determined  according  to  the  preceding  Rules  of  this 
Order,  and  may  bar  the  claim  of  such  third  person,  or  make 
such  other  order  as  such  Court  or  Judge  shall  think  fit, 
upon  such  terms,  in  all  cases,  with  respect  to  the  lien  or 
charge,  (if  any),  of  such  third  person,  and  to  costs,  as  the 
Court  or  Judge  shall  think  just  and  reasonable.     (E.  627.) 

7.  Payment  made  by,  or  execution  levied  upon,  the  gar- 
nishee under  any  such  proceeding  as  aforesaid,  shall  be  a 
valid  discharge  to  him  as  against  the  debtor,  liable  under  a 


^        (547.) 
Rights  of  third 
persons. 


^       (548.) 
Decision  as  to 
third  persons. 


(649.) 
Bffeot  of  pA7- 
m«Dt 
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judgment  or  order,  to  the  amount  paid  or  levied,  although 
such  proceedings  may  be  set  aside,  or  the  judgment  or  order 
reversed.     (E.  628.) 

8.  There  shall  be  kept  by  the  Prothonotary  a  debt  at-  Reooi^f  U 
tachment  book,  and  in  such  book  entries  shall  be  made  of  tacJunents. 
the  attachment  and  proceedings  thereon,  with  names,  dates 

Sd  statements  of  the  amount  recovered,  and  otherwise; 
d  copies  of  any  entries  made  therein  may  be  taken  by 
any  person  upon  application* 

9.  The  costs  of  any  application  for  an  attach  men  t  of  debts,  cogta^^diow 
and  of  any  proceedings  aiising  from  or  incidental  to  such «<>"• 
application,  shall  be  in   the  discretion  of  the  Court  or  a 

Judge. 


ORDER  XLIV. 

AKREST  OF  DEFENDANT  BEFORE  FINAL  JUDGMENT.      (CAPIAS.) 

1.  Where  the  plaintiff,  in  any  action  in  which  the  ^e-^^^^^.^^^ 
fendant  is  now  liable  to  arrest,  by  affidavit  of  himself,  or  dant  about  to 
some  other  person,  proves  to  the  satisfaction  of  a  Judge  of  liJi^**^®  **"' 
the  Supreme  Court,  or  of  a  Judge  of  a  County  Court  or  of 

a  Commissioner,  that  the  plaintiff  has  a  good  cause  of  action 
against  the  defendant,  to  the  amount  of  eighty  dollars  or 
more,  and  that  the  deponent  has  probable  cause  for  believ- 
ing, and  does  believe,  that  the  defendant  is  about  to  leave 
the  Province  unless  he  be  arrested,  and  that  he  believes 
that  the  debt  will  be  lost  unless  the  defendant  be  forthwith 
arrested;  such  Judge  or  Commissioner  may,  without  requir- 
ing, in  such  aflSdavit,  any  statement  of  the  ground  for  such 
belief,  make  an  order  directing  that  such  defendant  be 
arrested  and  imprisoned,  for  a  period  not  exceeding  six 
months,  unless  and  until  he  has  sooner  given  the  security 
prescribed  in  the  following  Rules  of  this  Order,  which 
security  shall  be  to  such  amount  as  the  Judge  or  Commis- 
sioner shall  think  fit,  (not  exceeding  the  sum  sworn  to). 
The  security  shall  be  to  the  effect  that  any  sum  recovered 
against  the  defendant  so  arrested,  in  the  action,  shall  be 
paid,  or  that  the  defendant  shall  be  rendered  to  prison. 
(See  Imp.  Act  32  and  33  V.,  c.  62,  and  P.  A.,  31  et  seq.,  and 
Eng.  R.  M.  T.,  1869.) 

2.  Orders  to  arrest  may  be  in  Form  No.  28  in  Appendix  K,  p^^^^^^p, 
or  to  the  like  effect     They  shall  be  sealed  by  the  protho-  ^^^  * 
notary  and  shall  then  be  deemed  to  be  issued* 
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(554.)  3.     The  defendant  shall  be  at  liberty,  at  any  time  after 

dSendint  forro.  the  arrest,  to  apply  to  rescind  or  vary  the  order,  or  to  be 
"®'-  discharged  from  custody,  or  for  such  other  relief  as  may  be 

just.  Such  application  may  be  made  to  the  Commissioner 
or  County  Court  Judge  who  made  the  order,  or  to  any 
Judge  of  the  Supreme  Court  or  to  the  Court,  and  may  be 
made  to  the  Court  or  to  a  Judge  notwithstanding  a  previ- 
ous application  to  the  Commissioner  or  County  Court 
Judge,  and  notwithstanding  such  Commissioner  or  County 
Court  Judge  has  either  partially  given  or  refused  relief  in 
the  premises.  If  the  creditor  be  dissatisfied  with  any  order 
made  by  a  Commissioner  or  County  Court  Judge  on  such 
application,  he  may  apply  to  the  Court  or  a  Judge  to  re- 
scind or  vary  the  same.  The  costs  of  every  proceeding 
shall  be  in  the  discretion  of  the  Commissioner  or  Judge, 
and  of  the  Court  or  Judge. 

conournmtor-       ^'     Concurrent  orders  may  be  issued  for  arrest  in  difier- 
dew.  ent  counties. 

(556.)  5.     The  security  to  be  given  by  the  defendant  may  be  a 

iSlJiri^  °'  deposit  in  Court,  of  the  amount  mentioned  in  the  order, 
with  forty  dollars  for  costs,  or  a  bond  to  the  sheriff  or  cor- 
oner as  the  case  may  be,  by  the  defendant  and  two  sufficient 
sureties,  (or  with  leave  of  a  Judge,  more  than  two,)  or,  witb 
the  plaintiff's  consent,  any  other  form  of  security.  The 
bond  may  be  in  the  form  in  Appendix  K.,  with  such  varia- 
tion as  circumstances  may  require.  The  sureties  shall  be 
deemed  bail  to  the  action  and  may  render  the  defendant  at 
any  time. 

socurJ^^'robject     6.     The  money  deposited,  and  the  security,  and  all  pro- 
S)ur?*4c?'       ceedings  thereon,  shall  be  subject  to  the  order  and  control 
of  the  Court  or  a  Judge. 

coeta^^awest  '^*  ^^^®®®  Otherwise  ordered  the  costs  of  and  consequent 
on  an  order  to  arrest  shall  be  costs  in  the  cause. 

(569.)  8.     The  sheriff  shall,  within  one  month  after  the  date  of 

She  8  duty,  g^^j^  order  to  arrest,  but  not  afterwards,  proceed  to  arrest 
such  defendant  thereon,  and  shall  keep  him  in  custody 
until  he  shall  have  given  the  security  mentioned  in  Rule  5 
of  this  Order.  The  sheriff  shall  make  return  of  the  order 
to  the  prothonotary  of  the  county  where  the  writ  was 
sealed,  with  a  statement  of  his  doings  thereon,  immediately 
on  the  execution  thereof,  or  at  the  expiration  of  the  month 
if  not  executed.    (P.  A.  32.) 

(660.)  9.    When  the  defendant  shall  be  described  in  the  order 

Mianomer.        ^^  affidavit  by  initials,  or  by  a  wrong  name,  or  without  a 
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Christian  name,  he  shall  not  therefor  be  discharged  out  of 
custody,  or  the  bond  be  ordered  to  be  cancelled,  if  it  shall 
appear  by  the  affidavit  on  which  the  order  was  granted,  that 
due  diligence  has  been  used  to  obtain  a  knowledge  of  the 
proper  name.     (P.  A.  33,) 

10.  Where  a  defendant  is  in  custody  on  an  order  io^^^J^^^^ 
arrest,  and  the  plaintiff  does  not  proceed  to  trial  at  the  ^^^*'J^3^^of^ 
term  or  sittings  after  his  arrest,  the  defendant  shall  beceedtTtriai.^"^ 
discharged,  unless  the  Court  or  a  Judge  be  of  opinion  that 

he  ought  not  to  be  discharged,  on  cause  shewn  by  affidavit ; 
Provided  the  defendant  was  ready  for  trial  at  such  term 
or  sittings,  and  had  appeared  and  delivered  his  state- 
ment of  defence,  and  had  given  notice  of  his  readiness 
for  trial  when  the  cause  was  called  for  .trial,  and  provided 
the  cause  had  been  called  for  trial.     (P.  A.  34.) 

11.  A  defendant  arrested  under  order  to  arrest  shall  be  j^^J^^^^^  j^ 
entitled  to  the  same  relief  as  a  defendant  arrested  under  aoivcnt  Debtor't 
writ  of  capias  was,  under   chapter    137   of  the   Revised  *°** 
Statutes,  (third  series,)  "  of  the  relief  of  Insolvent  Debtors,** 

as  amended  by  chapter  4  of  the  acts  of  1868. 

12.  The  bail  to  the  sheriff  may  be  called  upon  to  justify  ^^^  tJf^e^rifl 
on  the  return  of  the  order ;  and  the  Sheriff  shall  be  liable  for  whan  to  justify. 
taking  insufficient  bail ;  but  he  may  relieve  himself  at  any 

time  before  judgment  by  causing  the  defendant  to  be 
rendered,  and  by  payment  of  all  costs  which  may  have  been 
incurred  by  the  plaintiff  in  consequence  of  such  bail  being 
insufficient     (P.  A.  196.) 

13.  The  Sheriff  shall  return  the  bail  bond   with   theB^4^>^be 
order  to  the  place  where  the  order  was   sealed,  with  an  {^Sf**^  "^^ 
assignment  thereon  to  the  plaintiff,  which  assignment  may 

be  made  by  the  Sheriff  endorsing  his  name  thereon ;  and 
the  same  shall  be  sufficient  to  enable  the  plaintiff  to  bring 
action  thereon  in  his  own  name  against  the  several  parties 
who  have  executed  the  same.     (P.  A,  197.) 

14.  In  any  case  where  the  writ  of  execution  against  the  B»a  ih^  auow- 
defendant  in  any  action  is  returned  Twn  est  inventus,  and  J^^  'San'i)^ 
itn  action  is  prosecuted  against  his  bail  upon  their  bond,  they  bond. 

«hall  be  allowed  to  render  their  principal  in  discharge 
thereof  at  any  time  before  the  time  for  pleading  has  elapsed, 
if  they  pay  to  the  plaintiff  the  costs  which  have  oeen 
incQiTed  in  the  action  against  them  upon  their  bond 
(P.  A.  1«8.J) 
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(666.) 
BaU  living  at 
distance  may 
Justify  before 
Judge,  ftc. 


15.  When  the  bail  live  more  than  twenty  miles  from  the 
place  where  the  action  is  brought,  or  where  the  bail  live 
within  that  distance,  but  the  Court  shall  not  be  in  session, 
they  may  justify  before  a  Judge  or  a  Commissioner,  by 
affidavit;  and  the  Judge  or  Commissioner  may  examine 
the  sureties  upon  oath  touching  the  value  of  their  respective 
estates.     (P.  A.  199.) 


(667.) 
No  writ  of  Re- 
plevin to  issue 
but  on  order. 


Affidavit 


ORDER    XLV. 

REPLEVIN. 

1.  No  writ  of  Replevin  shall  hereafter  be  issued,  but  in 
any  action,  commenced  as  prescribed  by  Rule  I.  of  Order 
II.,  brought  for  the  recovery  of  any  personal  property,  and 
claiming,  whether  alone,  or  with  any  other  claim,  that  such 
property  was  unlawfully  taken,  or  is  unlawfully  detained, 
the  plaintiff  may,  at  any  time  after  the  issue  of  the  writ  of 
summons,  obtain  from  the  prothonotary  an  order  for  the 
delivery  of  the  property  to  him,  on  his  complying  with  the 
rules  hereinafter  contained  in  this  order.  Such  order  for 
delivery  shall  be  in  the  Form  No.  49  in  Appendix  K,  with 
such  variations  as  circumstances  may  require,  and,  where 
signed  and  sealed  by  the  prothonotary  shall  be  deemed  to 
be  issued,  and  shall  thereafter  have  the  like  force  and  effect 
as  the  writ  of  replevin  has  heretofore  had. 

(568.;  2.     No  order  to  replevy,  except  where  the  property  sought 

ivittobe     i_    i_ 1 .^j    1 1 j»^i. z^^ji    e^^   ^i,    ^-    j 


of  writ 


med  before  iswic  to  be  replevied  has  been  distrained  for  rent  or  dapaage 
feasant,  shall  issue,  unless  the  party  applying  therefor,  or 
his  agent,  shall  make  and  file  an  affidavit,  therein  stating ; — 

Ist.  That  the  person  or  corporation  claiming  the  pro- 
perty is  the  owner  thereof,  or  that  he  is  lawfully  entitled 
to  the  possession  thereof,  and  that  it  is  unjustly  detained 
from  him,  describing  the  property  in  the  affidavit. 

2nd.     The  value  thereof  to  the  best  of  his  belief. 

Such  description  of  the  property,  and  the  value  thereof 
shall  be  stated  in  the  order.  The  affidavit  may  be  in  the 
form  in  Appendix  K,  No.  50,  or  to  the  like  effect.  (P.  A. 
331.) 

3.  A  copv  of  such  order  shall  be  served  on  the  defend- 
ant, personally,  or,  if  he  cannot  be  found,  left  at  his  usual 
or  last  place  of  abode,  with  his  wife  or  some  other  grown 
person,  being  a  member  of  bis  family  or  household,  (P.  A, 
332.) 


(669.) 
Service  of  writ. 
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4.  The  sheriff  shall  proceed  under  such  order  as  he  form-        ^^L 
erly  did  under  a  writ  of  replevin,  but  shall  not  serve  a  ommi!^ 
copy  thereof  until  he  has  replevied  the  property,  or  some 

part  of  the  property  therein  mentioned,  if  he  cannot  replevy 
the  whole,  in  consequence  of  the  defendant  having  removed 
the  same  out  of  the  county,  or  because  the  same  is  not  in 
the  possession  ot  the  defendant,  or  of  any  person  for  him. 
(P.  A.  33a) 

5.  Before  the  sheriff  replevies  he  shall  take  a  bond  in  Bond^tolheriir 
double  the  value  of  the  property  to  be  replevied,  as  stated 

in  the  order,  The  bond  shall  be  assignable  to  the  defend- 
ant by  the  sheriff  endorsing  his  name  thereon,  and  such 
indorsement  shall  enable  the  plaintiff  to  bring  action  there- 
on in  his  own  name  against  the  parties  who  have  executed 
it.  The  bond  may  be  in  the  form  Na  51,  in  Appendix  K., 
with  such  variations  as  circumstances  may  require.  (P.  A 
•333.) 

6.  In  case  the  property  to  be  replevied,  or  any  part  y^J^''^  >^ 
thereof,  b«  secured  or  concealed  in  any  dwelling-house  ori»  wnoeSed  ^ 
other  building  or  enclosure  of  the  defendant,  or  of  anybSJ^^JJ^ 
other  person  holding  the  same  for  him,  and  the  sheriff  pub-  Jjj^  *^  ***• 
licly  demands  from  t^he  owner  and  occupant  of  the  premises 
deliverance  of  the  property  to  be  replevied,  and  in  case  the 

same  be  not  delivered  to  him  within  twenty-four  hours 
after  such  «iemand,  he  may,  and^  if  necessary,  shall,  break 
open  such  house,  holding  or  enclosure,  for  the  purpose  of 
replevying  such  property,  or  any  part  thereof,  and  shall 
replevy  according  to  the  writ     (P.  A.  334.) 

7.  If  the  property  to  be  replevied,  or  any  pert  thereof,  g^erfi^^ 
be  concealed  either  about  the  person  or  on  the  premises  of  Maroh  defoi- 
the  defendant,  or  of  any  other  person  holding  the  same  for  JS^^premSSS 
him,  and  the  sheriff  demands  from  the  defendant  or  such  JJ*JSS,S5SS^'*^ 
utber  person  aforesaid  delivery  thereof,  and  delivery  be 
neglected  or  refused,  he  may,  and,  if  necessary,  shall,  search 

and  examine  the  person  and  premises  of  the  defendant,  or 
of  such  other  person,  for  the  pui-pose  of  replevying  such 
property,  or  any  part  thereof,  apd  shall  make  replevin  ac- 
cording to  the  order.     (P.  A.  335.) 

8.  The  sheriff  shall  return  the  order  to  the  prothonotary       (674.) 
of  the  county  in  which  the  same  was  issued^  with  a  state- S^S.*^****  *° 
aient  of  his  doings  thereon,  and  shall  annex  to  the  return  of 

the  order: 

1st.  The  names  of  the  sureties  in,  and  the  date  of  the 
bond  taken  from  the  plaintiff,  and  the  names  of  the 
witnesses  thereto. 
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2nd.  The  names  of  the  sureties  in,  and  the  date  of  the 
bond  taken  from  the  defendant  on  his  retention  of  the 
property,  and  the  names  of  the  witnesses  thereto, 

3rd.     The  places  of  residence  and  additions  of  the  sureties. 

4th.  The  number,  quantity  and  quality  of  the  articles  of 
property  replevied,  and,  in  case  he  has  replevied  only  a 
portion  of  the  property  mentioned  in  the  order,  and  cannot 
replevy  the  residue  by  reason  of  the  same  having  been 
carried  out  of  his  county  by  the  defendant,  or  not  being  in 
the  possession  of  the  defendant,  or  of  any  other  person  for 
him,  he  shall  state  in  his  return  the  articles  which  he  can- 
not replevy,  and  the  reason  why  not.     (P.  A.  336.) 

g^)  9.     Notwithstanding  the  issue  of  an  order   to  replevy, 

ret^jKmo^n  the  defendant,  or  his  agent,  except  in  cases  of  distress  for 
on^v&gaecu.  j.^jjj.  ^^  damage  feasant,  shall  have  the  right  to  retain  pos- 
session of  the  property  contained  therein,  if  he  shall  give 
security  to  the  Sheriff  in  form  number  52  in  appendix  K., 
with  such  variations  as  circumstances  may  require.  Such 
security,  given  either  by  the  plaintiff  or  defendant,  shall  be 
assigned,  on  request,  to  the  party  entitled  to  the  benefit 
thereof,  by  the  Sheriff  endorsing  his  name  thereon,  and  such 
endorsement  shall  be  sufficient  to  enable  such  party  to  bring 
action  thereon  in  his  own  name  against  the  several  parties 
who  have  executed  such  security.     (P.  A.  343.) 


ORDER  XLVL 

SUITS  AGAINST  ABSENT    OR   ABSCONDING    DEBTORS. 

i. — Generally, 

writtortatede-     ^'     ^^  ®^'^  against  pcrsons  absconding  or  absent  out  of 

(endantisftb-     the  Provincc,  the  writ  of  summons  shall  be  in  the  usual 

•ent,  Ac  form,  but  may  describe  the  defendant   as  absconding   or 

absent  out  of  the  Province.     A  copy  of  the  wiit  of  summons 

shall  be  left  at  the  last  place  of  defendant's  abode. 

^(577.)  2.     At  or  after  the  commencement  of   the  action    the 

4  taroedf**"*^  plaintiff  may  sue  out  attachment  to  take  property,  ©n 
making  an  affidavit,  by  himself  or  his  agent,  shewing  a 
cause  of  action  for%ighty  dollars  or  upwards,  stating  the 
amount  of  debt  due  or  damage  sustained,  and  stating  that 
the  defendant  is  absent  or  absconding  from  the  Province. 
The  sum  so  sworn  to  shall  be  endorsed  on  the  writ  of 
attachment. 
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3.  The  Sheriff  to  whom  a  writ  of  attachment  is  directed,  ^^^^^  ^^ 
shall  levy  for  the  amount  endorsed  on  the  writ,  with  one 
hundred  and  twenty  dollars  for  probable  costs,  (C.  97,  R. 

S.,  4th  series,  sec  4.) 

4.  Where  goods  are  exhibited  to  the  SheriflF  as  the  pro-  Goodi^Shiwted 
perty  of  the  absent  or  absconding   debtor,   they   shall  beto  be  appraiaed 
valued   by   two  appraisers,  who  may  be  sworn  before  the     °'*  ®^^* 
SheriflF  or  deputy  Sheriflfpr  any  other  person  competent  to 
administer  an  oath,  and  upon  an  appraisement  being  made 

under  their  hands,  the  Sheriff  shall  retain  such  part  of 
the  goods  as  shall  be  sufficient  to  respond  the  sum  sworn 
to,  and  probable  costs  as  above.  The  defendant's  property 
shall  not  be  bound  by  the  attachment  until  a  levy  is  made. 
(C.  97,  R.  S.,  4th  series,  sec  5.) 

5.  Where  the  goods  consist  of  stock,  or  are  shewn  upon  perfaffii^goods 
affidavit  to  be  of  a  perishable  nature,  and  the  agent,  if  any,  may  be  som  by 
shall  not,  within  three  days  after  notice  of  the  appraisement,  ^nilL  Mc^rii^ 
give  secut  ity  for  the  value,  a  judge,  may,  at  his  discretion, ** ^^®"- 
cause  the  same  to  be  sold  at  public  auction  and  the  proceeds 

thereof  slnll  be  retained  by  the  Sheriff,  or  paid  into  Court 
to  respond  the  judgment     (C.  97,  R.  S.,  4th  series,  sec.  6.) 

^. — Svbsequent    Attachere. 

6.  Wlvin  any  person  shall  have  any  title  or  interest  i"  p-rt-^^y-^^ted 
any  real  rstate,  goods  or  credits  attached,  as  a  subsequent nu^oontestat- 
attacher  or  otherwise,  he  maybe  allowed  to  dispute  the****^*"** 
validity  and  effect  of  the  attachment,  on  the  ground  that 

the  sum  -lemanded  was  not  justly  due,  or  that  it  was  not 
payable  when  the  action  commenced.  (C.  97  R.  S.  4tli  ser., 
sec.  7.). 

7.  The  party  objecting  to  the  attachment  may  apply  tOgiujiif^to 
the  Court  or  a  Judge  to  set  it  aside,  the  application  shall  coort^onafflda- 
be  grounded  on  an  affidavit,  setting  out  the  facts  and  cir-  ^**' 
cumstances  on  which  the  motion  is  made,  and  also  shewing 

that  the  applicanos  claim  is  just  and  legal.     (C.  97,  sec.  8.) 

8.  Upon  hearing  the  motion,  the  Court  or  Judge  ^Skj^^^^^^^ 
direct  a  trial  of  any  question  of  fact  arising  on  the  inquiry  ;?^*°^2**'® 
and  if  it  shall  appear  that  the  sum  demanded  in  the  prior 

suit,  or  any  part  of  it,  is  not  justly  due,  or  was  not  payable 
when  the  action  was  commenced,  the  Court  or  Judge  shall 
order  the  attachment  therein  made  to  be  set  aside  in  whole 
or  in  part,  as  justice  shall  require,  but  the  order  shall  have 
no  other  effect  in  the  piior  suit     (C.  97,  sec.  9.) 
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prooe^'^  in        ^'     ^^^  proceedings  between  the  two  adverse  claimants 
prior  iuit to      shall  not  be  affected  by  any  defence  or  other  act  of  the  de- 
have  no  effect,    fondant  in  the  prior  suit,  nor  by  any  judgment  that  shall 
be  rendered  therein.     (C.  97,  sec.  10.) 

(686.)  10.     The  Court  or  Judcre  may,  upon  every  such  inquiry; 

Court  may  order  1  •        .  i  •.       xi^**^/^  .•'•r  t.-'' 

•eouri^or       direct  such  secunty  to  be  given  for  costs,  and,  upon  any 
«**■'  ^         decision  thereon,  may  award  such  costs  to  either  party  as 
may  be  just  and  reasonable.     (C.  97,  sec.  11.) 

j^j^^J^^^  11-     If  the  defendant  does  not  appear  within  six  month* 

from  the  attachment  erf  property  oi*  service  of  an  agent, 
unless  a  later  appearance  and  defence  be  allowed  by  the 
Court  or  a  Judge,  the  debt  or  damage  may  be  assessed  be- 
fore a  Judge.  The  Judge  may  order  a  trial  in  any  mode 
that  he  may  think  fit.    (C.  97,  sec.  la) 

(587.)  12.     The  Court  or  a  Judge  may  order  a  new  trial,  or 

^^^wneme&i.  ^^7  postpone  judgment  for  a  further  time  to  allow  the  de- 
fendant a  further  opportunity  to  defend,  and  may  direct  all 
proper  notices  to  be  given.     (C.  97,  sec  14.) 

S, — Execution. 

(MS.)  13.     After  judgoient  obtained  against  an  absent  or  ab- 

afr»uut  agent,  sconding  debtor^  the  Court  or  a  Judge  may  grant  execution 
against  any  agent  or  trustee  who  haa  been  summoned  and 
proved  to  have  goods  or  credits  in  his  hands,  for  such 
amount,  and  on  such  terms  as  the  Court  or  Judge  approves, 
allowing  the  agent  his  reasonable  costs  and  other  just 
allowances.  Notice  of  the  application  for  leave  to  issue 
execution  shall  be  given  to  the  agent     (C.  97,  sec.  15.) 

(689)  14.     No  execution  shall  issue  against  any  person  sued 

«wa*^iL*'**"  as  an  absent  or  absconding  debtor,  and  who  has  not  been 
served  with  the  writ  of  summons,  or  appeared,  until  the 
plaintiff  shall  have  given  security  to  the  satisfaction  of  the 
Court  or  a  Judge  for  the  repayment  of  all  moneys  levied 
thereunder  in  case  of  the  judgment  being  reverseci  (C.  97, 
sec.  16.) 

4, — Ihe  Agent  or  Trustee. 

(G90.)  10.    If  at  any  time  after  the  commencement  of  the  action 

2JSr**  **  the  plaintiff'  or  his  agent,  makes  an  affidavit  of  belief  that 
any  person  is  the  agent  or  trustee  of  the  defendant,  or  has 
goods  or  credits  of  such  defendant  in  his  possession  or 
under  his  control,  a  summons  shall  issue  to  bring  in  such 
agent  or  trustee.     (C.  97,  sec.  18.) 
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16.  The  service  of  such  summons  on  the  agent  s^^'-ll  Rfleot^f '^  '^ 
bind  all  the  goods  and  credits  of  the  defendant,  then  in  hismonsfori^t 
possession,  or  under  his  control,  including  cho.ses  in  action, 

to  the  amount  indorsed  on  the  writ,  with  one  hundred  and 
twenty  dollars,  for  probable  costs.     (C.  97,  sec  19.) 

17.  When  an  agent  or  trustee  is  summoned,  he  shall  ApMwance  and 
appear  and  fvle  his  declaration  with  the  Prothonotary  of  5™J^**^°  ®' 
the  county  where  he  resides,  and  serve  the  plaintiff  or  his 
attorney   with   a   cooy   thereof  within  fifteen  days  after 

service  ;  but  he  shall  not  be  required  to  appear  for  per-  Provtoo. 
sonal  examination,  except  on  notice  to  that  effect,  and  in 
the  county  where  he  resides,  either  before  the  Judge  or  the 
Court  in  term  or  sittings.     (0.  97,  sec.  20.) 

18.  Where  a  person  summoned  as  agent  or  trustee  shall  Agent  or^gtw 
fyle  a  declaration  under  his  hand  that  he  had  not,  at  the  ^^  fSi  to*^ 
time  the  summons  was  served  upon  him,  any  goods,  effects  or  tain  cases, 
credits  of  the  absent  or  absconaing  debtor  in  his  possession 

or  under  his  control,  and  shall,  if  required,  subnnt  to  an 
examination  upon  oath  satisfactory  to  the  Court  or  a  Judge 
such  agent  or  trustee  shall  be  discharged,  and  be  entitled  to 
his  reasonable  costs  to  be  taxed  and  allowed,  besides  his 
fees  and  attendance  as  in  case  of  a  witness,  and  shall  be 
entitled  to  sue  out  execution  against  the  plaintiff  for  the 
amount  of  such  costs,  fees  and  attendance.     (C.  97,  sec.  21.) 

19.  If  any  person  summoned  as  an  agent  or  trustee        (»*.) 
shall  fail  to  appear  and  disclose  upon  oath,  if  required,  the  ^SSJS^i^nt 
amount  of  the  goods  or  credits   of  the  principal   in   liis'*****^^**^"*' 
possession  or  under  his  control,  at  the  service  of  process,  or 

to  acknowledge  that  he  has  sufficient  in  his  hands  to  res- 

Eond  the  judgment,  the  Court  or  a  Judge  may  deal  with 
im  as  for  a  contempt ;  and  he  shall  also  be  liable  to  pay 
the  plaintiff  his  costs  if  the  Court  or  Judge  shall  so  order. 
(C.  97,  sec  22.) 

S. — Special  Bail. 

20.  When  the  absent  or  absconding  debtor,  his  agent  or  ^^^^Jj;^)^  ^ 
trustee,  shall  desire   to  relieve    the    property    from    the  moved  by  spe- 
attaehment,  he  shall  give  such  security  to    respond    the*^^^"' 
judgment,  and  submit  to  such  terms  as  the  Court  or  a  Judge 

shall  deem  right.     (C,  97,  sec.  23.) 

6, — Trial  and  Re-hearing. 

21.  The  plaintiff  shall  not  proceed  to  the  trial  of  hisjjotriS^fore 
eause  against  any  absent  or  absconding  debtor,  unless  the  J^JJJJIJJJJf^l^ 
defendant's  real  estate  or  goods  have  been  attached^  or  until  by  agent 
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(597.) 
Defendant  re- 
beard  within 
three  years. 


(598.) 
Form  of  writs. 


the  agent  or  trustee  shall  have  admitted  or  been  proved  to 
have  goods  or  credits  of  such  absent  or  absconding  debtor 
in  his  possession  or  under  his  control.     (C.  97,  sec  24.) 

22.  Where  judgment  has  been  obtained  against  an 
absent  or  absconding  debtor,  the  defendant  shall  be  entitled 
to  a  re-hearing  at  any  time  Mrithin  three  years.  (C.  97, 
sec  24.) 

7. — Forms., 

23.  The  forms  of  writs  of  attachment  and  of  summons 
for  agent  in  Appendix  H.,  shall  be  used  with  such  varia- 
tions as  circumstances  may  require. 


ORDER  XLVII. 


SUITS  AGAINST  FOREIGN   COMPANIES. 

(699.)  1.     Companies  or  bodies  corporate,  associated  or  incor- 

nfJTfSiSnSri-  porated  out  of  Nova  Scotia,  doing  business  by  an  agent 
ho^suedf^"^^^^*^^^  ^^^^  Province,  may  be  sued  for  any  cause  of  action 
arising  in  whole  or  in  part  therein,  by  the  name  whereby 
they  are  associated  or  incorporated,  or  by  the  name  where- 
by they  may  be  designated  by  the  agent ;  and  service  on 
the  agent  of  the  writ  of  summons  by  which  the  action  is 
commenced,  shall  give  the  Court  jurisdiction  over  the  case  ; 
and  proceedings  shall  be  had  as  when  the  writ  has  been 
serv^  on  ade^ndant  personally;  and  cuiy  person  so  served 
may,  at  any  time  before  judgment,  appear  and  shew  that 
he  is  not  an  agent,  and  upon  proof  thereof  he  shall  have 
judgment  against  the  plaintiff  for  his  costs,  unless  the 
Court  or  a  Judge  shall  otherwise  order.  (C.  97,  R.S.  4th 
ser.,  sec.  26.) 

(eoo.)  2.     The  Court  or  a  Judge  may,  on  sufficient  cause  shewn, 

TOmniSS?^te  ***  allow   time  for  the  agent  to  communicate  with  his  con- 
with  principal,  gtitucnts.     (C.  97,  scc  27.) 

3.  If  judgDient  shall  pass  for  the  plaintiff,  the  agent, 
whether  the  same  agent  who  was  served  with  process,  or 
any  other,  shall  be  bound  to  respond  the  same  out  of  the 
assets  of  the  company  or  body  corporate,  which  then  are, 
or  at  any  time  afterwards  may  come  into  his  hfimds  or 
under  his  control ;  deducting  his  costs,  and  fair  and  legal 
commission  thereon,  to  be  disclosed  by  the  agent  on  oath, 
if  thereto  required.     (C.  97,  sec  28.) 


(eoL) 

Goods  in  hands 
of  agent  liable 
for  amount  of 
Judgment 
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4.  After  judgment,  the  agent  may  be  examined  on  oath  ^^^^^^  ^^ 
before  the  Court  or  a  Judge,  concerning  the  assets  of  the  agent  after  judg- 
company,  or  corporate  body,  in  his  hands  or  under  his  con-  ™®°** 

trol  at  the  time  of  judgment,  or  at  any  time  afterwards ; 
and  the  plaintiff  and  his  proof  may  be  heard  in  explana- 
tion or  contradiction ;  and  such  order  shall  be  therein  made 
as  to  justice  may  appertain,  and  shall  be  enforced  against 
the  agent  personally,  if  necessary.     (C.  97,  sec.  29.) 

5.  If  the  plaintiff  shall  desire  security  previous  to  judg-  ^^^  iJSSltifl 
ment,  he  may  at  the  commencement  of  the  suit,  or  during  !Ji^^?*^rS" 
its  progi'ess,  make  oath  to  the  cause  of  action,  and  proceed  ment.  **"  "  * 
by  attachment  against  the  estate  and  effects  of  the  com- 
pany, or  corporate  body,  and  by  summons  to  disclose,  against 

the  agents  and  debtors  of  the  company,  or  corporate  body, 
or  by  either  process,  and  by  one  or  in  separate  and  several 
writs;  and  the  estate  and  effects  attacned,  and  also  the 
credits  and  effects  in  the  hands  or  under  the  control  of  the 
agents  or  debtors  at  the  time  of  service,  or  at  any  time 
afterwards,  shall  be  available  to  respond  the  judgment  to 
the  amount  of  the  sum- sworn  to  and  costs,  as  in  cases 
under  Order  XLVI. ;  but  the  plaintiff  may  nevertheless 
proceed  against  the  agent  after  judgment,  as  before  directed. 
(C.  97,  sea  30.) 

6.  When  such  company  shall  have  ceased  to  do  business  p^oe^^ 
within  the  Province,  or  shall  have  no  agent  within  the  where  no  agent. 
Province,  or  such   cannot  be   discovered,  and  shall  have 
property,  real  or  perspnal  within  the  Province,   the   pro- 
ceedings may  be  taken  against  the  Company,  as  provided 

for  the  case  of  absent  or  absconding  debtors,  in  Order 
XLVI.     (P.  A.  31.) 

7.  Nothing  in  this  Order  contained  shall  prevent  theoth^^^ViiionB 
judgment  from  binding  the  property  of  a  company  or  body  no*  »*>«>«**«*• 
corporate,  or  from  being  enforced  Dy  execution,  or  other- 
wise, in  such  manner  as  may  be  conformable  to  law  or  to 

these  Rules  in  other  cases.     (C.  97,  sec.  32.) 


ORDER  XLVIII. 

WRir  OF  POSSESSION    (LANDS.) 

1.     A  judgment  or  order  that  a  party  do  recover  P<>®ses-        (««.) 


of  any  land  may  be  enforced  by  writ  of  possession  in  T>o«eMion  of 
tner  before  the  commencement  of  the  Act  used  in  ac- 


sion 

manner 

tions  of  ejectment  in  the  Supreme  Court.    (K  644.) 
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writ^'Lae  ^'  ^^®^®  ^7  ^^7  judgment  or  order  any  person  therein 
after  aSdavit  named  is  directed  to  deliver  up  possession  of  any  lands  to 
some  other  person,  the  person  prosecuting  such  judgment 
or  order  shall,  without  any  order  for  that  purpose,  be 
entitled  to  sue  out  a  writ  of  possession,  on  filing  an  affidavit 
showing  due  service  of  such  judgment  or  order  and  that 
the  same  has  not  been  obeyed.     (E.  645.) 

Writ  foroitB  ^'  ^V^^  ^^7  j^<igment  Or  Order  for  the  recovery  of  any 
land  and  costs,  there  may  be  either  one  writ  or  separate 
writs  of  execution  for  the  recovery  of  possession  and  for 
the  costs,  at  the  election  of  the  successful  party.     (E.  646.) 

Effect ^S^writ.  *•  ^  ^^^  ^^  possession  shall  have  the  effect  of  a  writ  of 
assistance  as  well  as  of  a  writ  of  habere  facias  posses- 
sionem,   (O.  381.) 


ORDER  XUX. 

WRIT  OF  DEUVERY.      (CHATTELS.) 

How  toue^  and      1-     Where  it  is  sought  to  enforce  a  judgment  or  order 
enforced.  f^,.  ^]^q  recovcry  of  any  property  other  than  land  or  money 

by  writ  of  delivery,  the  Court  or  a  Judge  may,  upon  the 
application  of  the  plaintiff,  order  that  execution  shall  issue 
for  the  delivery  of  the  property,  without  giving  the  defend- 
ant the  option  of  retaining  the  property,  upon  paying  the 
value  assessed,  if  any,  and  that  if  the  property  cannot  be 
found,  and  unless  the  Court  or  a  Judge  shall  otherwise  order, 
the  sheriff  shall  distrain  the  defendant  by  all  his  lands  and 
chattels  in  the  sheriffs  baliwick,  till  the  defendant  deliver 
the  property ;  or  at  the  option  of  the  plaintiff,  that  the  sheriff 
cause  to  be  made  of  the  defendant's  goods  the  assessed  value, 
if  any,  of  the  property.     (E.  647.) 

(«i)  2.     A  writ  of  delivery  shall  be  in  one  of  the  Forms  in 

Appendix  H ;  and  when  a  writ  of  delivery  is  issued,  the 
plamtiff  shall,  either  by  the  same  or  a  separate  writ  of 
execution,  be  entitled  to  have  made  of  the  defendant's  goods 
the  damages  and  costs  awarded,  and  interest.     (E.  648.) 


Form,  Ac. 
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ORDER  L 

1.    Interlocutory  Orders  as  to  Mandamus  Injunctions 
or  Interim  Preservation  of  JPropertj^ 

1.  When  by  any  contract  a  prima  fade  case  of  liability        («!«.) 

is  established,  and  there  is  alleged  as  matter  of  defence  aprewmtlon^'" 
right  to  be  relieved  wholly  or  partially  from  such  liability, 
the  Court  or  a  Judge  may  make  an  order  for  the  preserva- 
tion or  interim  custody  oi  the  subject  matter  of  the  litiga- 
tion, or  may  order  that  the  amount  in  dispute  be  brought 
into  Court  or  otherwise  secured.     (E.  657.) 

2.  It  shall  be  lawful  for  the  Court  or  a  Judge,  on  theg^i^J^;(^. 
application  of  any  party,  to  make  any  order  for  the  sale,  »*>i«  «<>«>•• 
by  any  person  or  persons  named  in  such  order,  and  in  such 
manner,  and  on  such  terms  as  the  Court  or  Judge  may 

think  desirable,  of  any  goods,  wares,  or  merchandise  which 
may  be  of  a  perishable  nature  or  likely  to  injure  from 
keeping,  or  which,  for  any  other  just  and  sufficient  reason, 
it  may  be  desirable  to  have  sold  at  once.     (E.  658.) 

3.  It  shall  be  lawful  for  the  Court  or  a  Judge,  upon  th©  order  iS*^ 
application  of  any  party  to  a  cause  or  matter,  and  upon  v^tion  or  h^L 
such  terms  as  may  be  just,  to  make  any  order  for  the  deten-  ^^^ 

tion,  preservation  or  inspection  of  any  property  or  thing, 
being  the  subject  of  such  cause  or  matter,  or  as  to  which 
any  question  may  arise  therein,  and  for  all  or  any  of  the 
purposes  aforesaid  to  authorize  any  person  to  enter  upon 
or  into  any  land  or  building  in  the  possession  of  any  party 
to  such  cause  or  matter,  and  for  all  or  any  of  the  purposes 
aforesaid,  to  authorize  any  samples  to  be  taken,  or  anv 
observation  to  be  made  or  experiment  to  be  tried,  which 
mav  be  necessary  or  expedient  for  the  purpose  of  obtaining 
full  information  or  evidence.    (E  659.) 

4.  It  shall  be  lawful  for  any  Judge,  by  whom  any  cause  in.-^J^'b 
or  matter  may  be  heard  or  tried,  with  or  without  a  jury,jS5^^ 
or  before  whom  any  cause  or  matter  may  be  brought  by 

way  of  appeal,  to  inspect  any  property  or  thing  concerning 
which  any  question  may  arise  therein.     (E.  660.) 

5.  The  provisions  of  Rule  3  of  this  Order  shall  apply  to  inspe^Sra  W 
inspection  by  a  jury,  and  in  such  case  the  Court  or  a  Judge  J««y- 
may  make  all  such  orders  upon  the  sheriff,  or  other  person, 

as  may  be  necessary  to  procure  the  attendance  of  a  special 
or  common  jury,  at  such  time  and  place,  and  in  such  manner 
as  tbey  or  he  may  think  fit,    (E  661.) 
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(«i7.)_  6.  An  application  for  an  order  under  section  14,  sub- 
hw  ^e?  section  (7),  oi  the  Act,  or  under  Rules  2  or  3  of  this  Order, 
may  be  made  to  the  Court  or  a  Judge  by  any  party.  If 
the  application  be  by  the  plaintiff  for  an  order  under  the 
said  sub-section  7  it  may  be  made  either  ex  parte  or  with 
notice,  and  if  for*an  order  under  Rules  2  or  3  of  this  Order 
it  may  be  made  after  notice  to  the  defendant,  at  any  time 
after  the  issue  of  the  writ  of  summons,  and  it  it  be  by  any 
other  party,  then  on  notice  to  the  plaintiff,  and  at  any  time 
after  appearance  by  the  party  making  the  application. 
(E.  662.) 

whenmlSe  ^'     ^^  application  for  an  order  under  Rule  1  of  this 

en  m   e.      Qrdcr  may  be  made  by  the  plaintiff  at  any  time  after  his 

right  thereto  appears  from  the  pleadings ;  or,  if  there  be  no 

pleadings,  is  made  to  appear  by  affidavit,  or  otherwise,  to 

the  satisfaction  of  the  Court  or  a  Judge.     (E.  663.) 

AmounWuen  ^-  Where  an  action  is  brought  to  recover,  or  a  defend- 
Jl5d^tato^urt?  *°*'  ^^  ^^®  defence  seeks  by  way  of  cqunter-claim  to  recover 
specific  property  other  than  land,  and  the  party  from  whom 
such  recovery  is  sought  does  not  dispute  the  title  of  the 
party  seeking  to  recover  the  same,  but  claims  to  retain  the 
property  by  virtue  of  a  lien,  or  otherwise,  as  security  for 
any  sum  of  money,  the  Court  or  a  Judge  may,  at  any  time 
after  such  last-mentioned  claim  appears  from  the  plead- 
ings, or,  if  there  be  no  pleadings,  by  affidavit  or  otherwise 
to  the  satisfaction  of  such  Court  or  Judge,  order  that  the 
party  claiming  to  recover  the  property  be  at  liberty  to  pay 
into  Court,  to  abide  the  event  of  the  action,  the  amount  of 
money  in  respect  of  which  the  lien  or  security  is  claimed, 
and  such  further  sum,  (if  any),  for  interest  and  costs  as 
such  Court  or  Judge  may  direct,  and  that  upon  such  pay- 
ment into  Court  being  made,  the  property  claimed  be  given 
up  to  the  party  claiming  it.     (E.  664.) 

«w>)  9.     Where  any  real  or  personal  estate  forms  the  subject 

ftp^S^iSSi.  of  any  proceedings,  and  the  Court  or  a  Judge  is  satisfied 
that  the  same  will  be  more  than  sufficient  to  answer  all  the 
claims  thereon  which  ought  to  be  provided  for  in  such  pro- 
ceedings, the  Court  or  Judge  may  at  any  time,  after  the 
commencement  of  the  proceedings,  allow  to  the  parties 
interested  therein,  or  any  one  or  more  of  them,  the  whole 
or  part  of  the  annual  income  of  the  real  estate  or  a  part  of 
the  personal  estate,  or  the  whole  or  part  of  the  income  thereof, 
up  to  such  time  as  the  Judge  shafl  direct.     (E.  665.) 

condi^y  «ae.  ^^'  Whenever  in  an  action  for  the  administration  of 
the  estate  of  a  deceased  person,  or  execution  of  the  trusts 
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of  a  written  instrument,  a  sale  is  ordered  of  any  property 
vested  in  any  executor,  administrator,  or  ti-ustee,  the  eon- 
duct  of  such  sale  shall  be  given  to  such  executor,  adminis- 
trator, or  trustee,  unless  the  Court  or  a  Judge  shall  other- 
wise direct     (E.  666.) 

11.  No    writ    of    injunction    shall    be    issued.        An        («22.) 
injunction  shall  be  by  a  judgment  or  order,  and  anj^  such  junction!* 
judgment  or  order  shall   have  the  effect  which  a  writ  of 
injunction  previously  had.     [E.  667.] 

12.  In  any  cause  or  matter  in  which  an  injunction  has  j^^^^^^^J^) 
been,  or  might  have  been  claimed,  the  plaintiff  may,  before  petition  of 
or  after  judgment,  apply  for  an  injunction  to  restrain  the  ^*^       **^ 
defendant  or  respondent  from  the  repetition  or  continuance 

of  the  wrongful  act  or  breach  of  contract  complained  of, 
or  from  the  commission  of  any  injury  or  breach  of  contract 
of  a  like  kind  relating  to  the  same  property  or  right,  or 
arising  out  of  the  same  contiuct ;  and  the  Court  or  a  Judge 
may  grant  the  injunction,  either  upon  or  without  terms,  as 
may  be  just     [E.  668.] 

13.  Leave  to  compound  a  penal   action  shall  not   be        (624.) 
given  in  cases  where  any  part  of  the  penalty  goes  to  the  JSund.*°  ~™ 
Crown,  unless  notice  shall  first  have  been  given  to  the 

proper  officer ;  but  in  other  cases  it  may  be  given  without 
notice  to  any  officer.     [E.  669.] 

14.  The  order  to  compound  a  penal  action  shall  ®x- ^^^^^^(^0^^ 
pressly  state  that  the  defendant  undei*takes  to  pay  the  sum  pound. 

for  which  the  Court  has  given  him  leave  to  compound  the 
action.    (E.  670.) 

15.  When  leave  is  given  to  compound  a  penal  action,        (62«.) 
where  part  of  the  penalty  goes  to  the  Crown,  the  Queen's  ^^1^**^"  °' 
half  of  the  composition  shall  be  applied  as  the  penalty 

would  have  been,  if  enforced.     (E.  671.) 

2.    Becewers, 

16.  Where  an  order  is  made  directing  a  receiver  to  be  ^^^^l^d 
^)pointed,  unless  otherwise  ordered,  the  person  to  be  ap-  Receiver, 
pointed  shall  first  give  security,  to  be  allowed  by  the  Court 

or  a  Judge  and  taken  before  a  person  authorised  to  ad- 
minster  oaths,  duly  to  account  for  what  he  shall  receive  as 
such  receiver,  imd  to  pay  the  same  as  the  Court  or  Judge 
shall  direct ;  and  the  person  so  to  be  appointed  shall,  unless 
otherwise  ordered,  be  allowed  a  proper  salaiy  or  allowance. 
Such  security  shall  be  by  recognizance  in  the  Form  No.  19 
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ReguUtloiu  1 
to  receivers 
accounts. 


in  Appendix  L,  unless  the  Court  or  a  Judge  shall  other- 
wise order.     (E.  672.) 

AdjouS^entto  ^7.  Where  any  judgment  or  order  is  pronounced  or 
chambers.  made  in  Court,  appointing  a  person  therein  named  to  be  re- 
ceiver, the  Court  or  Judge  may  adjourn  to  Chambers  the 
cause  or  matter  then  pending,  in  order  that  the  person 
named  as  receiver  may  give  security  as  in  the  last  preced- 
ing Rule  mentioned,  and  may  thereupon  direct  such  judg- 
ment or  order  to  be  drawn  up.     (E.  673.) 

18.  When  a  receiver  is  appointed  with  a  direction  that 
he  shall  pass  accounts,  the  Court  or  Judge  shall  fix  the  days 
upon  which  he  shall,  (annually,  or  at  longer  or  shorter 
periods),  fyle  and  pass  such  accounts,  and  also  the  days 
upon  which  he  shall  pay  the  balances  appearing  due  on  the 
accounts  so  f yled,  or  such  part  thereof  as  shall  be  certified 
as  proper  to  be  paid  by  him.  And  with  respect  to  any 
such  receiver  as  shall  neglect  to  fyle  and  pass  nis  account 
and  pay  the  balances  thereof  at  the  times  so  to  be  fixed  for 
that  purpose  as  aforesaid,  the  Judge  before  whom  any  such 
receiver  is  to  account,  or  the  Judge,  also,  shall  have  cog- 
nizance of  the  matter  for  the  time  being,  may,  from  time  to 
time,  when  his  subsequent  accounts  are  produced  to  be 
examined  and  passed,  disallow  the  salary  therein  claimed 
by  such  receiver,  and  may  also,  if  he  shall  think  fit,  charge 
him  with  interest  at  the  rate  of  seven  per  cent,  per  annum 
upon  the  balances  so  n^lected  to  be  paid  by  him  during 
the  time  the  same  shall  appear  to  have  remained  in  the 
hands  of  any  such  receiver.    (E.  674.) 

19.  Receivers'  accounts  shall  be  in  the  Form  No.  13,  in 
Appendix  L,  with  such  variations  as  circumstances  may 
require.     (E.  675.; 

20.  Every  receiver  shall  file  his  account,  together  with 
an  affidavit  verifying  the  same  in  the  Form  No.  20,  in  Ap- 
pendix L,  with  such  variations  as  circumstances  may  re- 
quire. An  appointment  shall  thereupon  be  obtained  by  the 
plaintiff,  or  person  having  the  conduct  of  the  cause,  for  the 
purpose  of  passing  such  account.     (E.  676.) 

21.  In  case  of  cmy  receiver  failing  to  file  any  account  or 
affidavit,  or  to  pass  such  account,  or  to  make  any  payment, 
or  otherwise,  the  receiver,  or  the  parties,  or  any  of  them, 
may  be  required  to  attend  at  Chambers  to  show  cause  why 
such  account  or  affidavit  has  not  been  fyled,  or  such  account 
passed,  or  such  payment  made,  or  any  other  proper  pro- 
ceeding taken,  and  thereupon  such  directions  as  shall  be 
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Kormcrf 
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Accounts. 


(682.) 
Rooeiver  in 
default. 
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proper  may  be  given  at  Chambers,  or  by  adjounlment  into 
Court,  including  the  discharge  of  any  receiver  and  appoint- 
ment of  another,  and  payment  of  costs.     [E.  677.] 

22.  When  a  receivership  has  beeij  completed,  the  book  ReodiSS^^book, 
containing  the  accounts  shall  be  deposited  m  the  Prothono- 

tary's  Office.     [E.  678.] 

S.    Liquidators. 

23.  The  accounts  of  liquidators  shall  be  passed  and  veri-  Liq^^JSoi 
Bed  in  the  same  manner  as  is  by  this  Order  directed  as  to  •coounts. 
Receivers'  accounts.     [E.  679.] 


ORDER  LI. 

SALES  BY   THE    COURT. 

i. — LuTiatics'  and  Infanta'  Estates. 

1.     Lunatics  and   persons  non    compotes    mentis,    andproceiSngsoato 
infants  seised  of  real  estate,  or  entitled  to  any  term   of  r«*^«f***f  ?' 

ij  rir-  i.i*-j  J-  ixm»tlc«,  infants, 

years   in  lands,  may  by  their  next  friends  or  guardians  &o. 
petition  the  Court  for  an  order  to  sell  or  dispose  of  such 
property,  and  the  Court  or  a  Judge  may  proceed   in  a 
summary  manner,  on  affidavits  to  inquire  into  the  merits 
of  the  application ;  and,  if  the  disposal  of  such  property,  or 
any  part  thereof,  be  necessary  for  the  support  of  any  such 
lanatic,  or  person  non  compos  mentis,  or  infant,  or  for  his 
education,  or  for  the  education  or  support  of  the  infant 
children  of  the  lunatic  or  person  non  compos  mentis,  fur- 
nished or  to  be  furnished,  or  if  the  interests  of  the  infant  or 
lunatic  or  person  non  compos  mentis,  or  his  infant  children, 
will  be  substantially  promoted  by  such  disposal,  on  account 
of  any  part  of  his  said  property  being  exposed  to  waste  or 
dilapidation,  or  being   wholly   unproductive,  or   for   any 
other  reasonable  cause ;  the  Court  or  a  Judge  may,  on  the 
filing  of  a  bond  by  such  guardian  or  next  friend,  or  other 
person  appointed  by  the  Court  or  Judge,  in  case  there  be 
not    already  a  lawfully  appointed  guardian,    with    such 
sureties,  in  such  form,  and  on  such  terms  and  conditions  as 
shall  be  directed,  order  the  letting  for  a  term  of  years,  the 
sale,  mortgage  or  other  disposal  of  such  real  estate    or 
interest,    whether  |)os8essojry    or    reversionary,    by    such 
guardian  or  next  fnend,  or  person  appointed  by  the  Court 
or  Judge,   in  such  manner,  and  with  such  restrictions,  as 
shall  be  deemed  expedient,  but  not  in  any  case  contrary  to 
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any  last  will  or  conveyance  by  which  such  estate  or  temi 
was  devised  or  conveyed  to  such  infant,  unless  where  the 
suppoH  and  maintenance  of  the  lunatic  or  person  non 
compos  nientiSy  or  his  infant  childi-en,  or  the  support  and 
maintenance  of  the  infant  shall  have  required  or  shall 
then  require  it;  and.it  shall  be  so  expressed  in  the  order. 
(E.  A.  59.) 

EffectofoKier.  ^'  ^  salcs,  Icascs,  mortgages,  or  conveyances  made  in 
Nature  of  oon-  good  faith  by  any  guardian  or  next  friend  in  pursuance  of 
]^*poi?fiied.  such  order,  shall  be  as  effectual  as  if  made  by  such  lunatic 
or  person  non  compoa  mentis  after  his  restoration  to 
reason,  or  such  infant  after  he  had  attained  the  age  of 
twenty-one  years ;  and  it  shall  not  be  necessary  in  the 
conveyance  to  recite  any  part  of  the  proceedings  required 
by  this  Chapter,  but  the  same  shall  briefly  refer  to  the 
order  and  the  sale,  leasing,  or  other  disposal  of  such  property. 
The  party  making  the  sale  shall  file  a  report  thereof  with 
the  Prothonotary  of  the  county  in  which  the  lands  are  situ- 
ate. (E.  A.  60.) 

ProoJ^ot  sale  ^'  ^P^^  ^^7  Order  for  the  sale  of  any  propeity  being 
under  order-  iiiade  as  aforcsaid,  the  Court  or  Judge  may  make  such 
how  dispoeed  of.  ^^^^^  for  the  investment,  disposal  and  application  of  the 
proceeds  of  such  property,  and  of  the  increase  and  interest 
arising  therefrom,  as  shcJl  secure  the  same  for  the  benefit 
of  the  lunatic  or  person  non  compos  mentis  or  his  infant 
children,  or  of  the  infant.     (E.  A.  61.) 

fiffect^ofwie.  ^*  -^^  ^^  made  as  aforesaid  shall  give  to  any  such 
lunatic  or  person  no^i  compos  mentis  or  infant  any  other 
or  greater  interest  or  estate  in  the  proceeds  of  such  sale 
than  he  had  in  the  estate  so  sold.     (E.  A.  62.) 

Eifect^ofoonvey.     ^*     Every  conveyance  made  under  the  above  provisions, 

ance.  and  registered  in  the  countv  where  the  lands  lie,  shall  be 

taken  as    presumptive   eviaexice  that  all  the  proceedings 

on  which  the  same  is  founded  were  rightly  had.     (E.  A.  63.) 

2. — GeneraUy, 

(640.)  6.  If,  in  any  cause  or  matter  relating  to  any  real  estate, 

w?e?»£^of*i^  iii  respect  of  which  the  Court  has  power  to  order  a  sale 
estate.  i^    shall    appear    necessary    or  expedient  that   the    real 

estate  or  any  part  thereof  should  be  sold,  the  Court  or  a 
Judffe  may  order  the  same  to  be  sold^  and  any  party  bound 
by  the  order  and  in  possession  of  the  estate,  or  in  receipt 
of  the  rents  and  profits  thereof,  shall  be  compelled  to  deliver 
up  such  possession  or  receipt  to  the  purchaser,  or  such  other 
person  as  may  be  thereby  directed.     [K  680.] 
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7.  Before  any  estate  or  interest  shall  be  put  up  for  sale  n^ygJS:^ , 
under  a  judgment  or  order,  a  certificate  or  abstract  of  the  title. 

title  shall,  unless  otherwise  ordered,  be  laid  before  the  Couii 
or  Judge  to  enable  proper  directions  to  be  given  respecting 
the  conditions  of  sale,  and  other  matters  connected  with  the 
sale,  and  the  same  may  be  referred  to  counsel,  approved  by 
the  Court  or  Judge  for  his  opinion  thereon.     (E.  681.) 

8.  Where  a  judgment  or  order  is  given  or  made,  whether  jtidgetotpwove 
in  Court  or  in  Chambers,  directing  any  property  to  be  sold  5^^!^  w 
unless  otherwise  ordered,  the  same  shall  be  sold>  with  the 
approbation  of  the  Court  or  a  Judge,  to  the  best  purchaser 

that  can  be  got,  the  same  to  be  allowed  by  the  Judge,  and 
all  proper  parties  shall  join  in  the  sale  and  conveyance  as 
the  Judge  shall  direct.     (£.  682.) 

9.  Affidavits  for  die  purpose  of  enabling  the  Judge  to  fix       (ms.) 
reserved  biddings  shall  state  the  value  of  the  property  by  ^SS!^*"  **  *** 
reference  to  an  exhibit  containing  such  value,  so  that  the 

value  may  not  be  disclosed  by  the  affidavit  when  filed. 
(E.  683.) 

10.  If,  in  any  foreclosure  suit,  the  sale  of  the  mortgaged  a^hB  S^rt- 
property  shall  be  sought  by  a  subsequent  mortgagee  orfif^gedpryertar, 
encumbmncer,  or  by  the  mortgagor,  or  by  any  persons  on  behau  of  sob- 
tJaiming  under  thwn  respectively,  the  Court  or  Judge  shall  JJS?^**""^^ 
not  direct  any  such  sale  without  the  consent  of  the  first 
mortgagee,  or  the  persons  claiming  under  him,  except  upon 

such  terms  as  the  Court  or  Judge  may  think  fit  and  proper, 
^hkh  terms  may  include  the  deposit  of  money  in  Court. 
<E.  A.  40.) 

Ih     lb  a  suit  for  foreclosure  or  sale,  upon  payment  by  ^arfg^iiot 
the  defendant,  or  in  a  suit  for  redemption,  on  payment  byg^lf^^J*** 
the  plaintiff,  or  payment  of  the  amount  found  due,  the  dooomenti. 
plaintiff  or  defendant  shall,  unless  the  Court  or  a  Judge 
otherwise  directs,  assign  and  convey  the  mortgafi;ed  premises 
in  question  to  the  defendant,  (or  plaintiff,  as  the  case  may 
be),  making  the  payment,  or  to  whom  he  may  appoint, 
free  and  clear  of  all  incrunbrances  done  by  him,  and  deliver 
up  all  deeds  and  writings  in  his  custody  or  power,  relating 
thereto,    upon  oath,  and,   in  case  of  a  cornoration,  the 
affidavit  shall  be  made  by  <^e  offieer  thereof  having  the 
custody  of  such  deeds  and  writings.    (O.  886.) 

12.    Whenever  any  real  estate,  bound  by  a  judgment  orp^^^^Jg^j)  ^ 
mortgage,  is  situate  in  adjoining  counties,  with  the  county  ^^nfmntkt. 
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line  running  through  the  same,  the  sheriff  of  either  |of  said 
counties  may  sell  the  whole  property  under  order  of  fore- 
closure and  sale,  or  under  execution  issued  on  a  judgment 
duly  recorded  in  both  counties,  but  subject  to  such  terms 
and  conditions  as  to  the  Court  or  a  Judge  may  deem  just. 
(C.  13  of  1880,  sec.  22.) 


ORDER  LII. 


motion. 


(648.) 
No  rule  nisi  in 
certain 


(649.) 
Notioe  of  mo- 
tion. 


MOTIONS  AND  OTHER  APPLICATIONS. 

(647.)  1-     Where,  by  these  Rules,  any  application  is  authorized 

c5Srt??jS<&   ^  ^^  made  to  the  Court  or  a  Judge,  such  application,  if 
in  Court  to  be  by  made  to  the  Court,  or  to  a  Judge  in  Court,  shall  be  made 
by  motion.     (E.  696.) 

2.  No  motion  or  application  for  a  rule  nisi  or  order  to 
show  cause,  shall  hereafter  be  made  in  anv  action,  or  (a)  to 
set  aside,  remit,  or  enforce  an  award,  or  (h)  for  attachment, 
or  (c)  to  answer  the  matters  in  an  affidavit,  or  (d)  to  strike 
off  the  rolls,  or  (e)  against  a  sheriff  to  pay  money  levied 
under  an  execution.     (E.  697.) 

3.  Except  where  according  to  the  practice  existing  at  the 
time  of  the  passing  of  the  Act  any  order  or  rule  might  be 
made  absolute  ex  paiie  in  the  first  instance,  and  except 
where,  notwithstanding  Rule  2,  a  motion  or  application  may 
be  made  for  an  order  to  show  cause  only,  no  motion  shall 
be  made  without  previous  notice  to  the  parties  affected 
thereby.  But  the  Court  or  a  Judge,  if  satisfied  that  the 
delay  caused  by  proceeding  in  the  ordinary  way  would  or 
might  entail  irreparable  or  serious  mischief,  may  make  any 
order  ex  parte  upon  such  terms  as  to  costs  or  otherwis^, 
and  subject  to  such  undertaking,  if  any,  as  the  Court  or 
Judge  may  think  just ;  and  any  paHy  affected  by  such 
order  may  move  to  set  it  aside  or  to  vary  it.     (R  698.) 

4.  Every  notice  of  motion  to  set  aside,  remit,  or  cmforce 
an  award,  or  for  attachment,  or  to  strike  off  the  rolls,  shall 
state  in  general  terms  the  grounds  of  the  application  ;  and, 
where  any  such. motion  is  founded  on  evidence  bv  affi- 
davit, a  copy  of  any  affidavit  intended  to  be  useJ  shall 
be  served  with  the  notice  of  motion.     (E.  699.) 

5.  Unless  the  Court  or  a  Judge  give  special  leave  to  the 
contrary  there  must  be  at  least  two  clear  dajrs  between  the 
service  of  a  notice  of  motion  and  the  day  named  in  the 
notice  for  hearing  the  motion ;  provided  that  in  applications 


(660.) 
Contents  of  no* 
tice  in  certain 


(661.) 
laengthofnotloe. 
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to  answer  the  matters  in  an  affidavit,  or  to  strike  off  the 
rolls,  the  notice  of  motion  shall  be  served  on  the  parties 
not  less  than  ten  clear  days  before  the  time  fixed  by  the 
notice  for  making  the  motion.     (E.  700.) 

G.    If,  on  the  hearing  of  a  motion  or  other  application, ,, ,,  (?52.) 

.,      ^      *  .  T     1         ^1.    11    1-        i?         •    •         j.i_    X       *^  Notice  to  other 

the  Court  or  a  Judge  shall  be  of  opinion  that  any  person  pei-sons. 
to  whom  notice  has  not  been  given  ou^ht  to  have  or  to 
have  had  such  notice,  the  Court  or  thidge  may  either 
dismiss  the  motion  or  application,  or  adjourn  the  hearing 
thereof,  in  order  that  such  notice  may  be  given,  upon  such 
terms,  if  any,  as  the  Court  or  Judge  may  think  fit  to  impose. 
<E.  701.) 

7.  The  hearing  of  any  motion  or  application  may,  from  Adjoura^eni 
time  to  tithe,  be  adjourned,  upon  such  terms,  if  any,  as  the 

Court  or  Judge  shall  think  fit.     (E.  702.) 

8.  The  plaintifi' shall,  without  any  special  leave,  be  atLea^.g^^},g^„ 
liberty  to  serve  any  notice  of  motion,  or  other  notice,  or  any  »r>  • 
petition  or  summons  upon  any  defendant,  who,  having  been 

duly  served  with  a  writ  of  summons  to  appear,  has  not 
appeared  within  the  time  limited  for  that  purposa     (E.  703.) 

9.  The  plaintiff  may,  by  leave  of  the  Court  or  a  Judge        (ess.) 
to  be  obtained  ex  parley  serve  any  notice  of  motion  uponf^^^b^^re 
«ny  defendtot,  along  with  the  writ  of  summons^  or  at  any  ^  ^^^  appear 
time  after  service  of  the  writ  of  summons,  and  before  the 

time     limited    for    the    appearance    of    such    defendant. 
<E.  704.) 


writ. 


10.     No  order  shall  issue  for  the  return  of  any  wiit,  or        («^-^ 
order,  or  to  bring  in  the  body  of  a  person  ordered  to  beo^iencetoany 
attached,  arrested  or  committed ;  but  a  notice  from  the  per-  ^"^* 
son  issuing  the  writ,  or  obtaining  the  order  for  attachment, 
arrest,  replevin,  or  committal,  (if  not  represented  by  a  soli- 
citor), or  by  his  solicitor,  calling  upon  the  sherifi'  to  return 
such  writ,  or  order,  or  to  bring  in  the  body  within  a  given 
time,   if  not  complied  with,  shall  entitle   such   person   to 
*pply  for  an  order  for  the  committal  of  such  sheriiF.     (E. 
706.) 


Notice  on  retiro4 


11.    When  any  sheriff  shall,  before  going  out  of  office,        (6570 
arrest  any  defendant,  and  render  return  of  cepi  corpus,  he  sheiS .""  "^ 
may  be  called  upon  by  a  notice,  as  provided  by  the  last 
preceding  Rule,  to  bring  in  the  body   within    the    time 
^owed  by  law,  althoiigh  he  may  be  out  of  office  before 
«uck  notice  is  giv^en.    (E.  707>) 
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(668.) 
Date  of  ordei 


Certain  orden 
need  not  be 
drawn  up. 


12.  Every  order,  if  and  when  drawn  up,  shall  be  dated 
ihe  day  of  the  week,  month,  and  year,  on  which  the  same 
was  made,  unless  the  Court  or  a  Judge  shall  otherwise 
direct,  and  shall  take  effect  accordingly.     (K  708.) 

13.  Where  an  order  has  been  made  not  embodying  any 
special  terras,  nor  including  any  special  directions,  but 
simply  enlargii^  time  for  taking  any  proceeding,  or  doing 
any  act,  or  giving  leave,  (a),  for  the  issue  of  any  writ 
other  than  a  writ  of  attachment,  (b),  for  the  amendment  of 
any  writ  or  pleadings,  ^c^,  for  the  filing  of  any  document,  or, 
(d),  for  any  act  to  te  aone  by  any  officer  of  the  Court  other 
than  a  solicitor,  it  shall  not  be  necessary  to  draw  up  such 
order,  unless  the  Court  or  a  Judge  shall  otherwise  direct ; 
but  the  production  of  a  note  or  memorandum  of  such  order, 
signed  by  a  Judge,  or  Prothonotary,  shall  be  sufficient 
authority  for  such  enlargement  of  time,  issue,  amendment, 
filing,  or  other  act.  A  direction  that  the  costs  of  such  order 
shall  be  costs  in  any  cause  or  matter  shall  not  be  deemed  a 
special  direction  within  the  meaning  of  this  Rule.  The 
solicitor  of  the  person  on  whose  af^lication  such  order  is 
made,  shall  fortnwith  give  notice  in  writing  thereof  to  such 
person,  (if  any),  as  would,  if  this  Rule  had  not  been  made, 
have  been  required  to  be  served  with  such  order.     (R  709.) 

14.  At  the  foot  of  every  petition,  (not  being  a  petition 
*of  course),  presented   to  the  Court,  and  of  every   copy 

thereof,  a  statement  shall  be  made  of  the  persons,  if  any, 
intended  to  be  served  therewith,  and  if  no  person  is  intend- 
ed to  be  served,  a  statement  to  that  effect  shall  be  made  at 
the  foot  of  the  petition  and  of  every  copy  thereof.  (K  711.) 

15.  Unless  the  Court  or  a  Judge  gives  leave  to  the  con- 
trary, there  must  be  at  least  two  clear  days  between  the  ser- 
vice and  the  day  appointed  for  hearing  a  petition.  (K  712.) 

16.  In  the  case  of  applications  under  Acts  directing  the 
mo**^to^urt.  P"*^*®^  money  of  any  property  sold  to  be  paid  into  Court, 
mone}ri           ^^^  persons  claiming  to  be  entitled  to  the  money  so  paid  in 

must  make  an  affidavit,  not  only  verifying  their  title,  bat 
also  stating  that  thev  are  not  aware  of  any  right  in  any 
other  person,  or  of  claim  made  by  anv  other  person,  to  the 
sum  claimed,  or  to  any  part  thereof,  or,  if  the  petition- 
ers are  aware  of  any  such  right  or  claim,  they  must  in  such 
affidavit  state  or  refer  to  and  except  the  same.  (E.  713.) 


(eeo.) 

statement  of 
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ORDER  Lm. 
1, — Action  of  MandanfiUB. 

1.  The  plaintifF,  in  any  action  in  which  he  shall  claim  a  y^^^^^^^ 
taandamus  to  command  the  defendant  to  fulfil  any  duty,  in  doned  with'' 
the  fulfilment  of  which  the  plaintiff  is  personally  interested,  *'^**°** 
shall  indorse  sudi  claim  upon  the  wnt  of  summons.     (K 

719.) 

2.  The  indorsement  shall  be  in  the  Form  given  in  Sec-- ^^^ 
tion  4  of  Appendix  A.,  Part  III.     (E.  720.)  ZS'^'"^'*"' 

3.  If  judgment  be  given  for  the  plaintiff  the  Court  or  (6».) 
Judge  may,  by  the  judgment,  command  the  defendant  ^^^''^  ^' 
either  forthwith,  or  on  the  expiration  of  such  time  and 
upon  such  terms  as  may  appear  to  the  Court  or  a  Judge  to 
be  just,  to  perform  the  duty  in  question.  The  Court  or  a 
Judge  may  also  extend  the  time  tor  the  performance  of  the 
duty    (E.721.) 

4.  No  writ  of  mandamus  shall  hereafter  be  issued  in  an  ^^  ^J^j^ 
action,  but  a  mandamus  shall  be  by  judgment  or  order,  damus. 
which  shall  have  the  same  effect  as  a  writ  of  mandamus 
formcriy  had.     (E.  722.) 

2, — Prerogative  Mandamus, 

5.  Application  for  a  prerogative  writ  of  mandamus  shall  Prvtent  p^»ctioe 
be  made  to  the  Court  according  to  the  practice  heretofore  "*^*pp"****''° 
in  use.    (E.  728.) 

6.  The  Court  or  a  Judge  may,  if  they  or  he  think  fit,^rttmSy^per 
order  that  any  writ  of  mandamus  shall  be  peremptory  in  emptory. 

the  first  instance.     (E.  724.) 

7.  Every  writ  of  mandamus  shall  bear  date  on  the  day  ^     (J^)^ 
when  it  i«  issued.     The  writ  may  be  made  returnable  forth-  wriT* 
with,  or  time  may  be  allowed  to  return  it,  either  with  or 
without  terms,  as  the  Court  thinks  fit.     A  writ  of  manda- 
mus shall  be  in  the  Form  in  Appendix  J.,  with  such  varia- 
tions as  circumstances  may  require.    (E.  725.) 

8.  Any  person  by  law  compellable  to  make  any  return  j^^^^to.) 
to  a  writ  of  mandamus  shall  make  his  return  to  the  first       ™* 
writ    (E.  726.) 

9.  When  any  return  is  made  to  a  writ  of  mandamus,  pjeadiijto  re- 
other  than  an  unconditionl  compliance  therewith,  the  ap- *"™* 
plicant  may  plead  to  the  return  within  such  time  and  in 


itesult 
ment. 
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like  manner  as  if  the  return  were  a  statement  of  defence 
delivered  in  an  action ;  and,  subject  to  these  Rules,  this 
pleading  and  all  subsequent  proceedings,  including  plead- 
ings, trial,  judgment,  and  execution,  shall  proceed  and  may 
be  had  and  taken  as  if  in  an  action.     (K  727.) 

(«72.)  10.     Where  a  point  of  law  is  raised  in  answer  to  a  return 

Point  of  law  only  xt.  i      j»  »  j  j^  x-l  • 

raised.  or  any  other  pleading  in  mandamus,  and  there  is  no  issue 

of  fact  to  be  decided,  the  Court  shall,  on  the  argument  of 
the  point  of  law,  give  judgment  for  the  successful  party, 
without  any  motion  for  judgment  being  made  or  required. 

(E.  728.) 

(673.)  11.     Where  under  Rules  &  and  10,  the  applicant  obtains 

t  of  judg.  ju(jgnient,  he  shall  be  entitled  forthwith  to  a  peremptory 
writ  of  mandamus  to  enforce  the  command  contained  in  the 
original  writ,  and  the  judgment  shall  direct  that  a  per- 
emptory  writ  do  issue.     (E.  729.) 

uidemiSy.^  12.     No  actiou  Or  proceeding  shall  be  commenced  or  pro- 

secuted against  any  person  in  respect  of  anything  done  in 
obtdience  to  a  writ  of  mandamus  issued  by  the  Court  or 
any  Judge  thereof.     (E.  730.) 

pereoiwreiiiyin-     13.     When  it  appears  to  the  Court  that  the  I'espondent 
terested  to  hiive  claims  uo  riffht  Or  interest  in  the  subiect-matter  of  the  ap- 

conduct  01  pro-       i...  iiii»A  •  i  ••i»iai 

c^edings.  plication,  or  that  his  tunctions  are  merely  ministerial,  the 

return  to  the  writ,  and  all  subsequent  proceedings  down  to 
judgment,  shall  still  be  made  and  proceed  in  the  name  of 
the  person  to  whom  the  writ  is  directed,  but  if  the  Court 
thinks  fit  so  to  order,  may  be  expressed  to  be  made  on  be- 
half of  the  persons  really  interested  therein.  In  that  case 
the  persons  interested  shall  be  permitted  to  frame  the  re- 
turn and  conduct  the  subsequent  proceedings  at  their  own 
expense ;  and  if  judgment  is  given  for  or  against  the  ap- 
plicant it  shall  liKewise  be  given  for  or  against  the  persons 
on  whose  behalf  the  return  is  expressed  to  be  made ;  and 
if  judgment  is  given  for  them,  they  shall  have  the  same 
remedies  for  enforcing  it  as  the  person  to  whom  the  writ 
is  directed  would  have  in  other  casea     (E.  731.) 

fttemlnt.  ^^'  Where,  under  the  last  preceding  Rule,  the  return 
to  a  writ  of  mandamus  is  expressed  to  be  made  on  behalf 
of  some  person  other  than  the  person  to  whom  the  'writ 
is  directed,  the  proceedings  on  the  writ  shall  not  abate  by^ 
reason  of  the  death,  resignation,  or  removal  from  office- 
of  that  person^  but  they  may  be  continued  and  carried  on 
in  his  name  ;  and  if  a  perempton''  writ  is  awarded,  it  shall 
be  directed  to  the  successor  in  office  or  right  of  that  peraoik. 
(K  732.) 


^'o  alMktement. 
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15.  The  provisions  of  Order  XL,  Rule  24,  shall  applv  to  u^^'l  ^ 
mandamus  and  also  the  provisions  of  the  following  orders,  cS^rSSm. 
namely : 

(a.)  Order  XXVIII,  (Amendments.) 

(b.)  Order  XXXIII,  (Special  case.) 

(c.)  Order  XXXVI,  (Affidavits.) 

(d.)  Order  LII,  (Motions.) 

(e.)  Order  LVII,  (Appeals.) 

(/.)  Order  LX,  (Time.) 

(g.)  Order  LXIII,  (Costs.) 

(h.)  Order  LXIV,  (Notices,  &c.) 

(i.)  Or^er  LXVIII,  (Non-compliance.) 

In  any  case  of  mandamus,  in  which  a  proceeding  by  way 
of  interpleader  may  be  proper,  the  provisions  of  order 
LTI  shall  be  applicable,  so  far  as  the  nature  of  the  case 
will  admit.     (E.  733.) 


ORDER  LIV. 

APPLICATIONS  AND  PROCEEDINGS  AT  CHAMBERS. 

1.  Every  application  at  Chambers  not  made  ex  jxzrfe,  AppUaSonto  be 
or  on  notice,  shall  be  made  by  summons.     (E.  734.)  m^oSi"'*''"'*™" 

2.  Every  application  for  payment  or  transfer  out   of  certain^puca- 
Court  made  ex  p(irte,  and  every  other  application  made  ex  ^^^^  ^  ^^ 
parte  in  which  the  Judge  or  proper  officer  shall  think  fit  '"°^^""' 

so  to  recjuire,  shall  be  made  by  summons.     (R  735.) 

3.  Summonses  shall  not  be  altered  after  they  are  signed  summ^^'not  to 
except  upon  application  at  Chambers.     (E.  736.)  ^  altered. 

4.  An  originating  summons, 'where  service  is  ii^6ssary,g^^^<^0^j. 
shall  be  served  seven  clear  days  before  the  return  thereof,  ating  suroraons. 
Every  other  summons  shall  be  served  two  clear  days  before 

the  return  thereof,  unless  in  any  case  it  shall  be  other- 
wise ordered.     (E  737.) 

5.  Where   any  of  the  parties  to  a  summons  fail   to        (682.) 
attend,  whether  upon  the  return  of  the  summons,  or  at  any  moneS'fSSng  to 
time  appointed  for  the  consideration  or  further  considera- ****"*'• 

tion  of  the  matter,  the  Judge  may  proceed  ex  parte,  if, 
considering  the  nature  of  the  case,  he  think  it  expedient  so 
to  do ;  no  affidavit  of  non-attendance  shall  be  required  or 
allowed,  but  the  Judge  may  require  such  evidence  of  service 
as  he  may  think  just.     (E.  738.) 
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Matter  TOt  to  be  ^'  ^^^^  ^^^  Judge  has  proceeded  ex  parte,  such  pro- 
reopcftiM.  cecdiog  shall  not  in  any  manner  be  reconsidered  in 
Chambers,  unless  the  Judge  shall  be  satisfied  that  the  party 
failing  to  attend  was  not  guilty  of  wilful  delay  or  negli* 
gence ;  and  in  such  ease  the  costs  occasioned  by  his  non- 
attendance  shall  be  in  the  discretion  of  the  Judge,  who  may 
fix  the  same  at  the  time,  and  direct  them  to  be  paid  by  the 
party  or  his  solicitor,  before  be  shall  be  permitted  to  have 
such  proceeding  reconsidered,  or  make  such  other  order  as 
to  such  costs  as  he  may  think  just.    (E.  739.) 

^^^^^(«84.)  7.     Where  a  proceeding  in  Chambers  fails  by  reason  of 

the  non-attendance  of  any  party,  and  the  Judge  does  not 
think  it  expedient  to  proceed  ex  parte,  the  Judge  may  order 
such  an  amount  of  costs,  (if  any),  as  he  shall  think  reason- 
able, to  be  paid  to  the  party  attending  by  the  absent  party 
or  by  bis  solicitor  personally.    (R  740.) 

MAttew^'ldta.  ^  Where  matters  in  respect  of  which  summonses  have 
powd  of!^  been  issued  are  not  disposea  of  upon  the  return  of  the  sum- 
mons, the  parties  shall  attend  from  time  to  time  without 
further  summons,  at  such  time  or  times  as  may  be  appoint- 
ed for  the  consideration  or  further  consideration  of  the 
matter.    (E.  741.) 

(«j.)  9.     In  every  cause  or  matter  where  any  party  thereto 

nu^rfnduded.  makes  any  application  at  Chambers,  either  by  way  of  sum- 
mons or  otherwise,  he  shall  be  at  liberty  to  incluae  in  one 
and  the  same  application  all  matters  upon  which  he  then 
desires  the  order  or  directions  of  the  Court  or  Judge  ;  and 
upon  the  hearing  of  such  application  it  shall  be  lawful  for 
the  Court  or  Judge  to  make  any  order  and  give  any  direc- 
tions relative  to  or  consequential  on  the  matter  of  such 
application  as  may  be  just ;  any  such  application  may,  if 
deemed  fit,  be  adjourned  from  Chambers  into  Court,  or 
from  Court  into  Chambers.     (E.  742.) 

(«7.)  10.     A  summons  other  than  an  originating  summons  shall 

moM.  ^^'  be  in  the  Form  No.  1  in  Appendix  K.,  with  such  variations 
as  circumstances  may  require,  and  shall  be  addressed  to  all 
the  pereons  on  whom  it  is  to  be  served.     (K  743.) 

11.  In  all  cases  of  applications  originating  in  Chambers, 
a  summons  shall  be  prepared  by  the  applicant  or  his 
solicitor,  and  shall  be  sealed  by  the  Prothonotary,  and  when 
so  sealed  shall  be  deemed  to  be  issued.  The  person  obtain- 
ing a  summons  shall  leave  at  the  Prothonotary's  office  a 
copy  thereof,  which  shall  be  fil^.    (E.  744.) 


How  i88U< 
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12.  The  appeal    from    the    decision    of    a    Judge    *<>^^J^> 
Chambers  shall  be  to  the  Court. 

13.  Each  summons  shall,  when  issued,  be  entered  by  u^o/^. 
the  proper  officer  in  a  list.    (K  760,)  monaet. 

14.  The  summonses  in  the  list  for  hearing  by  a  Judge  onier  ofbum 
shall  be  called  on  in  their  order.     If  when  a  summons  is  »««• 
called  on  neither  party  appears,  the  summons  shall  be  pass- 
ed over  until  the  list  has  been  gone  through.    The  sum- 
monses passed  over  shall  then  be  called  on  a  second  time  in 

their  order.     If  neither  party  appears  to  a  summons  so  call- 
ed on,  it  shall  be  struck  out    (E.  761.) 

15.  An  order  shall  be  in  the  Form  No.  2  in  -A.ppendix  ^^^^(^^^ 
K.,  with  such  variations  as  circumstances  require.  It  shall  ^  ^ 
be  marked  with  the  name  of  the  Judge  by  wnom  it  is  made. 

(E.  762.) 


ORDER  LV. 

CHAMBERS,  IN  RELATION  TO  CHANCERY,  (OR  EQUITY)  MATTERS. 

1. — General. 

1.    The  business  to  be  disposed  of  in  Chambers,  shall  in- whutSSi^be 
elude  the  following  matters,  in  addition  to  the  matters  which  J««  **  Oham- 
under  any  other  Rule  or  by  statute,  may  be  disposed  of  in 
Chambers : 

(1.)  Applications  for  payment  or  transfer  to  any  per- 
son of  any  cash  or  securities  standing  to  the 
credit  of  any  cause  or  matter  where  ^ere  has 
been  a  judgment  or  order  declaring  the  rights, 
or  where  Uie  title  depends  only  upon  proof  of 
the  identity  or  the  birth,  marriage,  or  death  of 
any  person. 

(2.)  Applications  for  payment  or  transfer  to  any  person 
of  any  cash  or  securities  standing  to  the  credit 
of  any  cause  or  matter,  where  the  cash  does  not 
exceed  $4000,  or  the  securities  do  not  exceed 
S4000,  nominal  value : 

(3.)  Applications  for  payment  to  any  person  of  the  divi- 
dend or  interest  on  any  securities  standing  to 
the  credit  of  any  cause  or  matter,  whether  to  a 
separate  account  or  otherwise  : 

(4.)  Applications  as  to  fi^uardiansbip  and  maintenance  or 
advancement  of  infants : 
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(5.)  Applications  connected  with  the  management  of 
property : 

(6.)  Applications  for  or  relating  to  the  sale  by  auction 
or  private  contract  of  property,  and  as  to  the 
manner  in  which  the  sale  is  to  be  conducted, 
and  for  payment  into  Court  and  investment  of 
the  purchase  money : 

(7.)  Applications  for  orders  on  the  further  consideration 
of  any  cause  or  matter  where  the  order  to  be 
made  is  for  the  distribution  of  assets  of  a  debtor 
or  for  the  distribution  of  the  estate  of  an 
intestate,  or  for  the  distribution  of  a  fund 
among  creditors  or  debenture  holders  : 

(8.)  Applications  for  time  to  plead,  for  leave  to  amend 
pleadings,  for  discovery  and  production  of 
documents,  and  generally  all  applications  relat- 
ing to  the  conduct  of  any  cause  or  matter  : 

(9.)  Such  other  matters  as  may  be  deemed  proper  to  be 
disposed  of  at  Chambers.     (R  764.) 

2, — Administrations  and  Trwsta, 

(ow.)^  2.  The  executors  or  administrators  of  a  deceased  person, 
tionstoSe^  or  any  of  them,  and  the  trustees  under  deed  or  instrument, 
SimintetaSuoiL  or  any  of  them,  and  any  person  claiming  to  be  interested 
in  the  relief  sought  as  creditor,  devisee,  legatee,  next  of 
kin,  or  heir-at-law  of  a  deceased  peraon,  or  as  cestui  que 
trust  under  the  trust  of  any  deed  or  instrument,  or  as 
claiming  by  assignment,  or  otherwise,  under  any  such 
creditor  or  other  person  as  aforesaid,  may  take  out,  as  of 
course,  an  originating  summons  returnable  in  Chambers 
for  such  relief  of  the  nature  or  kind  following,  as  may  by 
the  summons  be  specified,  and  as  the  circumstances  of  the 
case  may  require,  (that  is  to  say),  the  determination, 
without  an  administration  of  the  estate  or  trust,  of  any  of 
the  following  questions  or  matters  : — 

[a.]  any  question  affecting  the  rights  or  interests  of  the 
person  claiming  to  be  creditor,  devisee,  legatee, 
next  of  kin,  or  heir-at-law,  or  cestue  que  trust : 

(6.)  the  ascertainment*  of  any  class  of  creditors,  legatees, 
devisees,  next  of  kin,  or  others : 

(c.)  the  furnishing  of  any  particular  accounts  by  the  ex- 
ecutors or  administrators  or  trustees,  and  the 
vouching,  (when  necessary),  of  such  accounts  : 
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(d.)  the  payment  into  Court  of  any  money  in  the  hands 
of  the  executors  or  administrators  or  trustees : 

(e.)  directing  the  executors  or  administrators  or  trus- 
tees to  do  or  abstain  from  doing  any  particular 
act  in  their  character  as  such  executors  or  admin- 
istrators or  trustees : 

(/.)  the  approval  of  any  sale,  purchase,  compromise,  or 
other  transaction : 

(g.)  the  determination  of  any  question  arising  in  the  ad- 
ministration of  the  estate  or  trust.     (E.  765.) 

3.  Any  of  the  persons  named  in  the  last  preceding  I^^l©  ^   ji4m^m  ,^ 
may  in  like  manner  apply  for  and  obtain  an  order  for —     JSiiSk^^^ 

(a.)  the  administration  of  the  personal  estate  of  the  de- 
ceased : 

(6.)  the  administration  of  the  real  estate  of  the  deceased : 

(c.)  the  administration  of  the  trust.     (E.  766.) 

4.  The  persons  to  be  served  with  the  summons  under        {ese.) 
the  last  two  preceding  Rules  in  the  first  instance  shall  bebetJTv'iS^th 
the  following ;  (that  is  to  say :)—  ^mmonn 

A.  Where  the  summons  is  taken  out  by  an  executor  or 
administrator  or  trustee, — 

(a.)  for  the  determination  of  any  question,  un- 
der subsections  (a,),  (e.),  (f,),  or  (g.)  of  Rule 
2,  the  persons,  or  one  of  the  persons,  whose 
rights  or  interests  are  sought  to  be  affected: 

(6.)  for  the  determination  of  any  question,  under 
subsection  (b)  of  Rule  2,  any  member  or 
alleged  member  of  the  class : 

(c.)  for  the  determination  of  any  question, 
under  subsection  (c.)  of  Rule  2,  any  person 
interested  in  taking  such  accounts : 

(d.)  for  the  determination  of  any  question, 
under  subsection  (d,)  of  Rule  2,  any  person 
interested  in  such  money : 

(e.)  for  relief  under  sub-section  (a.)  of  Rule  3, 

the  residuary  legatees,  or  next  of  kin,  or 

some  of  them : 
(/.)  for  relief  under  sub-section  (6.)  of  Rule  3, 

the  residuary  devisees,  or  heirs,  or  some  of 

them : 
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(g.)  for  relief  under  sub-section  (c.)  of  Rule  3. 
the  cestuis  que  trust,  or  some  of  them : 

(h,)  if  there  are  more  than  one  executor  or  ad- 
ministrator or  trustee,  and  they  do  not  all 
concur  in  taking  out  the  summons,  those 
who  do  not  concur : 

6.  Where  the  summons  is  taken  out  by  any  person 
other  than  the  executors,  administrators  or 
trustees,  the  said  executors,  administrators 
or  trustees.    (E.  767.) 

^J«w.)  5.    The  Court  or  a  Judge  may  direct  such  other  persons 

serve  otiMn.  to  be  scrved  with  the  summons  as  they  or  he  may  think 
fit     (E.  768.) 

(698.)  6.    The  application  shall  be  supported  by  such  evidence 

piioaSwf.**"  ^^  as  the  Court  or  a  Judge  may  require,  and  directions  may  be 
given  as  they  or  he  may  think  just  for  the  trial  of  any 
questions  arising  thereout.     (E.  769. 

(«».)  7.     It  shall  be  lawful  for  the  Court  or  a  Judge,  upon 

Judgment  ^^^j^  summous  to  prououucc  such  judgment  as  the  nature 
of  the  case  may  require.     (E.  770.) 

speciaTdSeo-         ^*     "^^  Court  or  a  Judge  may  give  any  special  directions 
SomT  touching  the  carriage  or  execution  of  the  judgment,  or  the 

service  thereof  upon  persons  not  parties,  as  they  or  he  may 

think  just.    (E.  771.) 

^w^^       9.     It  shall  not  be  obligatory  on  the  Court  or  a  Judge  to 
tion  uDieM        prououucc  or  make  a  judgment  or  order,  whether  on  sum- 
oeceesary.         mous  Or  Otherwise,  for  the  administration  of  any  trust  or  of 
the  estate  of  any  deceased  person,  if  the  questions  between 
the  parties  can  beproperly  determined  without  such  judg- 
ment or  order.     (E  7/2.) 

No  prSSdie  to      1^-     '"^^  issxx^  of  a  summous,  under  Rule  2  of  this  Order, 

rwfffrom  ap.   shall  uot  interfere  with,  or  control  any  power  or  discretion 

p  ica  on.         vested  in  any  executor,  administrator,  or  trustee,  except  so 

far  as  such  interference    or  control  may  necessarily  be 

involved  in  the  particular  relief  sought.     (E.  774.) 

,^i2?yL  11'    -^y  trustee,  executor,  or    administrator  shall    be 

mlyiHOTSyto'  at  liberty,  without  the  institution  of  a  suit,  to  apply  by 
ji^gtsfordireo.  petition  to  the  Court  or  a  Judge,  for  opinion,  advice,  or 
direction  on  any  question  respecting  the  management  or 
administration  of  the  trust  property,  or  the  assets  of  any 
testator  or  intestate,  such  application  to  be  served  upon,  or 
the  hearing  thereof  to  be  attended  by  all  persons  interested 
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in  such  application,  or  such  of  them  as  the  Court  or  Ju(k;e 
shall  think  expedient.  And  it  shall  be  in  the  power  of  the 
Court  or  Judge  to  direct  any  question  arising  on  any  such 
application  to  be  argued,  and  to  appoint  counsel  for  that 
purpose  where  the  parties  fail  and  it  appears  necessary  to  'j 

do  so.  The  trustee,  executor,  or  administrator  acting  upon 
the  opinion,  advice,  or  direction  given  by  the  Court  or 
Judge,  shall  be  deemed,  so  far  as  regards  his  own  responsi- 
bility, to  have  discharged  his  duty  as  such  trustee,  executor, 
or  administrator,  in  the  subject  matter  of  such  application: 
provided,  nevertheless,  that  this  Rule  shall  not  extend  to 
indemnify  any  trustee,  executor,  or  administrator  in  respect 
of  any  act  done  in  accordance  with  such  opinion,  advice,  or 
direction,  as  aforesaid,  if  such  trustee,  executor  or  adminis- 
trator shall  have  been  guilty  of  any  fraud,  or  wilful  con- 
cealment, or  misrepresentation,  in  obtaining  such  opinion, 
advice,  or  direction.  The  costs  of  such  application,  arffu- 
ments,  and  counsel,  as  aforesaid,  and  the  party  or  funds  oy 
or  out  of  which  they  shall  be  paid,  shall  be  m  the  discre- 
tion of  the  Court  or  Judge,    (fe.  A.  30.) 

5. — Assistance  of  Experts. 


be 


12.  The  Judge  in  Chambers  may,  in  such  way  *»  he  ^^^^,^^2^)^ 
thinks  fit,  obtain  the  assistance  of  accountants,  merchants,  obtained, 
engineers,  actuaries,  and  other  scientific  persons  the  better 

to  enable  any  matter  at  once  to  be  determined,  and  he  may 
act  upon  the  certificate  of  any  such  person.    (E.  781.) 

4. — Summonses  in  Cha/mbers. 

13.  An    originating   summons   shall  be  in   the  Form        (706.) 
No.  21   in  Appendix  L.,  with  such  variations  as  circum- SSSraim'SK*' 
stances  may  require.    It  shall  be  prepared  by  the  applicant 

or  his  solicitor,  and  shall  be  sealed  in  the  rrothonotary's 
Office,  and  when  so  sealed  shall  be  deemed  to  be  issued. 
The  person  obtaining  the  summons  shall  leave  at  the  Pro- 
thonotary's  Office  a  copy  thereof,  whidi  shall  be  filed. 
(R  782.) 

14.  Where,  from  any  cause,  an  originating  summons        (tw. 
may  not  have  been  served  upon  any  party  seven  clear  days 
before  the  return  thereof,  an  indorsement  may  be  made 

on  the  summons,  and  on  a  copy  thereof  stamped  for 
service,  appointing  a  new  time  for  the  parties  not  before 
served  to  attend  at  Chambers,  and  such  indorsements 
shdl  be  sealed  and  the  service  of  the  copy  so  indorsed  and 
sealed  shall  have  the  same  force  and  effect  as  the  service  of 
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an  originating  summons,  and  where  any  party  has  been 
served  before  such  indorsement,  the  hearing  thereof  may, 
upon  the  return  of  the  summons,  be  adjourned  to  the 
new  time  so  appointed.     (E.  784.) 

AppeaSS^  to      ^^-     '^^  parties  served  with   an  originating  summons 
be  entered.       shall  before  they  are  heard  in  Chambers,  enter  appearances 
and  give  notice  thereof. 

5.— ^Proceedings  relaiing  to  Infanta. 

(708.)  16.     Upon  application  for  the  appointment  of  guardians 

Bhown  ^  ^pii-  of  infants  and  allowance  for  maintenance  the  evidence  shall 

cation  for  guard*  csVioAxr 

ianahip.  biiuw 

(a,)     The  ages  of  the  infants : 

(6.)     The  nature  and  amount  of  the  infants'  fortunes 

and  incomes : 
(c.)     What  relations  the  infants  have.     (E.  787.) 

(709^  17.     At  any  time  during  the  proceedings  at  Chambers 

tuem.^^  under  any  judgment  or  order,  the  Judge  may,  if  he  shall 

think  fit,  require  a  guardian  ad  litem  to  be  appointed  for 
any  infant  or  person  of  unsound  mind,  not  so  found  by 
inquisition  or  judicial  decision,  who  has  been  served  with 
notice  of  such  judgment  or  order.     (E.  789.) 

6, — Summonses  to  Proceed. 

Con   ^Inoe  of       ^^'     ^^^^Y  judgment   or   order   directing    accounts    or 

delay.             inquiries    to    be    taken    or  made    shall    be  brought  into  ( 

Chambers   by  the  party  entitled  to   prosecute   the  same  i 

within  ten  days  after  the  same  shall  have  been  passed  and  I 

entered,  and  in  default  thereof  any  other  party  to  the  cause  j 

or  matter  shall  be  at  liberty  to  bring  in  the  same  and  such  i 

party  shall  have  the  prosecution  of  such  judgment  or  order  j 

unless  the  Judge  shall  otherwise  direct.     (E.  794.)  j 

j^j    j(7ii.)  19.    Upon  a  copy  of  the  judgment  or  order  being  fyled,  1 

procecd^iS^!*'  a  summous  shall  be  issued  to  proceed  with  the  accounts  or 
inquiries  directed,  and  upon  the  return  of  such  summons 
the  Judge,  if  satisfied  by  proper  evidence  that  all  necessary 
parties  nave  been  served  with  notice  of  the  judgment  or 
order,  shall  thereupon  give  directions  as  to  the  manner  in 
which  each  of  the  accounts  and  inquiries  is  to  be  prosecuted 
the  evidence  to  be  adduced  in  support  thereof,  the  parties 
who  are  to  attend  on  the  several  accounts  and  inquiries, 
and  the  time  within  which  each  proceeding  is  to  be  taken 
and  a  dav  or  days  may  be  appointed  for  the  further  attend- 
ance of  tne  parties,  and  all  such  directions  may  afterwards 
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be  varied,  by  addition  thereto  or  otherwise,  as  may  be  found 
necessary.     (E.  795.) 

20.  Where,  by  a  judgment  or  order,  a  deed  is  directed  to        ^"|i<i 
be  settled  by  the  Judge  in  Chambers  in  case  the  parties       "* 
differ,  a  summons  to  proceed  shall  be  issued,  and  upon  the 

return  of  the  summons  the  party  entitled  to  prepare  the 
draft  deed  shall  be  directed  to  deliver  a  copy  thereof,  with- 
in such  time  as  the  Judge  shall  think  fit,  to  the  party  en- 
titled to  object  thereto,  and  the  party  so  entitled  to  object 
shall  be  directed  to  deliver  to  the  other  party,  a  statement 
in  writing  of  his  objections,  (if  any),  within  eight  days  after 
the  delivery  of  such  copy,  and  the  proceedings  shall  be  ad- 
journed until  after  the  expiration  oi  the  said  period  of  eight 
days.     (E.  796.) 

21.  Where,  upon  the  hearing  of  the  summons  to  proceed,        (ns.) 

it  appears  to  the  Judge  that  by  reason  of  absence,  or  f or  S'jJld^ent'mS 
any  other  sufficient  cause,  the  service  of  notice  of  the  judg-^^^""®^ 
ment  or  order  upon  any  party  cannot  be  made,  or  ought  to 
be  dispensed  with,  the  Judge  may,  if  he  shall  think  fit, 
wholly  dispense  with  such  service,  or  may  at  his  discretion 
order  any  substituted  service,  or  notice  by  advertisement  or 
otherwise  in  lieu  of  such  service.     (E.  797.) 

22.  If  on  the  hearing  of  the  summons  to  proceed  it  shall  _  ^^(^h.) 

,,      .«  "  ..  xi.'ij.i.  Further  notices. 

appear  that  an  necessary  parties  are  not  parties  to  the  ac- 
tion, or  have  not  been  served  with  notice  of  the  judgment, 
or  order,  dlr(;i-t)ions  may  be  given  for  advertisement  for 
creditors,  and  for  fyling  the  accounts,  but  the  adjudication 
on  creditors'  claims  and  the  accounts  are  not  to  be  proceeded 
with,  and  no  other  proceeding  is  to  be  taken,  except  for  the 
purpose  of  ascertaining  the  parties  to  be  served,  until  all 
necessary  parties  shall  have  been  served,  and  are  bound,  or 
service  shall  have  been  dispensed  with,  and  until  directions 
shall  have  been  given  as  to  the  parties  who  are  to  attend 
on  the  proceedings.     (E.  798.) 

23.  The  course  of  proceeding  in  Chambers  shall  ordi-  ^f^^-) 
narily  be  the  same  as  the  course  of  proceedings  in  Court  §SSfej|.** 
upon  motions.     Copies,  abstracts,  or  extracts  of  or  from  ac- 
counts, deeds,  or  othei*  documents,  and  pedigrees,  and  con- 
cise statements  shall,  if  directed,  be  supplied  for  the  use  of 

the  Judge,  and  where  so  directed,  copies  shall  be  handed  to 
the  other  parties.  But  no  copies  shall  be  made  of  deeds  or 
documents  where  the  originals  can  be  brought  in,  unless 
the  Judge  shall  otherwise  direct.     (E.  799.) 
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7,-^8tummon8  Booh 

(716-)  24.    At  the  time  any  summons  is  obtained,  an  entry  there- 

mon?^  "^^  of  shall  be  made -in  the  Summons  Book,  stating  the  date  on 
which  the  summons  is  issued,  the  name  of  the  cause  or 
matter,  and  by  what  party ;  and,  shortly,  for  what  purpose 
such  summons  is  obtained,  and  at  what  time  such  summons 
is  returnable.     (E.  800.) 

oil    Sc?*^  ^^*     Where,  upon  the  hearing  of  the  summons  to  procee'! , 

f or^eSh  ciMs.  or  at  any  time  during  the  prosecution  of  the  juJ  ;ment  or 
order,  it  appears  to  the  Judge,  with  respect  to  the  wholo  or 
any  portion  of  the  proceedings,  that  the  interests  of  thL* 
parties  can  be  classified,  he  may  require  the  parties  consti- 
tuting each  or  any  class  to  oe  represented  by  the  same 
solicitor,  and  may  direct  what  parties  may  attend  all  or  any 
part  of  the  proceedings,  and  where  the  parties  constituting 
any  class  cannot  agree  upon  the  solicitor  to  represent  them, 
the  Judge  may  nominate  such  solicitor,  for  the  purpose  of 
the  proceedings  before  him,  and  where  any  one  of  the 
parties  constituting  such  class  declines  to  authorize  the 
solicitor  so  nominated  to  act  for  him,  and  insists  upon  being 
represented  by  a  different  solicitor,  such  party  shall  per- 
sonally pay  the  costs  of  his  own  solicitor  of  and  relatii^ 
to  the  proceeding  before  the  Judge,  with  respect  to  whien 
such  nomination  shall  haye  been  made  and  all  such  further 
costs  as  shall  be  occasioned  to  any  of  the  parties  by  his  being 
represented  by  a  different  solicitor  from  the  solicitor  so  to 
be  nominated.    (E.  802.) 

DirtinSwLi.       ^^-    Whenever  in  any  proceeding  before  a   Judge   in 

toramur be      Chambers  the  same  solicitor  is  employed  for  two  or  more 

"^"^  parties,  such  Judge  may  at  his  discretion  require  that  any 

of  the  said  parties  shall  be  represented  before  him  by  a 

distinct  solicitor,  and  acyoum  such  proceedings  until  such 

party  is  so  represented.     (K  803.) 

ThowStAiw*.  2^-  -*^y  ^^  ^^  parties  other  than  those  who  shall  have 
ed  m^  attend  at  been  directed  to  attend  may  attend  at  their  own  expense,  and 
pense^"^  **'  upon  paying  the  costs,  if  any,  occasioned  by  such  attend- 
ance, or,  if  they  think  fit,  they  may  apply  by  summons  for 
liberty  to  attend  at  the  expense  of  the  estate,  or  to  have 
the  conduct  of  the  action,  either  in  addition  to  or  in 
substitution  for  any  of  the  parties  who  shall  have  been 
directed  to  attend.    (E.  804.) 
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28.  An  order  is  to  be  drawn  up  on  a  summons  to  be  ^^^  0^) 
taken  out  by  the  plaintiff,  or  the  party  having  the  conduct  drawn  u^ 
of  the  action,  stating  the  pctrties  who  shall  have  been  di- 
rected to  attend  and  such  of  them,  (if  any),  as  shall  have 
elected  to  attend  at  their  own  expense.     (E.  805.) 

9, — Advertisements  for  Creditors  and  Claimants, 

29.  Where  a  judgment  or  order  is    given  or  made,^    (J^^) 
whether  in  Court  or  in  Chambers,  directing  an  account  of  notoomeimSter 
debts,  claims,  or  liabilities,  or  an  inquiry  for  heirs,  next  of  ^ciuSS™^"' 
kin,  or  other  unascertained  persons,  unless  otherwise  ordered 

all  persons  who  do  not  come  in  and  prove  their  claims 
within  the  time  which  may  be  fixed  for  that  purpose  by 
advertisement,  shall  be  excluded  from  the  benefit  of  the 
judgment  or  order.     (E.  806.) 

30.  Where  an  advertisement  is  required  for  the  purpose  p^^^^^  ^. 
of  any  proceeding  in  Chambers,  a  peremptory  adveHise-  vertiaement. 
ment,  and  only  one,  shall  be  issued,  unless  for  any  special 

reason  it  may  be  thought  necessary  to  issue  a  second  ad- 
vertisement, or  further  advertisements,  and  any  advertise- 
ment may  be  repeated  as  many  times  and  in  such  papers 
as  may  be  directed.     (E.  807.) 

31.  The  advertisement  shall  be  prepared  by  the  P*rty  how  pSpiied 
prosecuting  the  judgment  or  order,  and  submitted  to  the 

Judge  for  approval.     (E.  808.) 

32.  Advertisements  for  creditors  and  other  claimants,        g24o 
shall  fix  a  time  within  which  each  claimant,  not  being  a  **" 
creditor,  is  to  come  in  and  prove  his  claim,  and  within 
which  each  creditor  is  to  send  to  the  executor  or  adminis- 
trator of  the  deceased,  or  to  such  other  partv  as  the  Judge 

shall  direct,  or  to  his  solicitor,  to  be  namea  and  described 
in  the  advertisement,  the  name  and  address  of  such  creditor 
and  the  full  particulars  of  his  claim,  and  a  statement  of  his 
account  and  the  nature  of  the  security  [if  any]  held  by  him. 
Such  advertisements  shall  be  in  one  of  the  Forms  Nos.  2 
and  3,  in  Appendix  L,  with  such  variations  as  the  circum- 
stance of  tne  ease  may  require.  At  the  time  of  directing 
such  advertisement  a  time  shall  be  fixed  for  adjudicating 
on  the  claims.     (E.  809.) 

33.     No  creditor  need  make'  any  affidavit',  or  attend  incy^^gj^j^ 
support  of   his  claim,  [except  to  produce  his  security], notm»k« aiB. 
umess  he  is  served  with  a  notice  requiring  him  to  do  so  as 
hereinafter  provided.    (^  811.) 
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(726.)  34.     Every  creditor  shall  produce  the  security,  [if  any], 

dS^^SjSiJyT*  held  by  him,  before  the  Judge,  at  such  time  as  shall  be 
specified  in  the  advertisement  for  that  purpose,  being  the 
time  appointed  for  adjudicating  on  the  claims,  and  every 
creditor  shall,  if  required,  by  notice  in  writing,  [Form  No. 
4  in  Appendix  L.],  to  be  given  by  the  executor  or  adminis- 
trator of  the  deceased,  or  by  such  other  party  as  the  Judge 
shall  direct,  produce  all  other  deeds  and  documents  necessary 
to  substantiate  his  claim  before  the  Judge  at  his  Chambers 
at  such  time  as  shall  be  specified  in  such  notice.     (E.  812.) 

penijty^'^  35.     In  case  any  creditor  shall  neglect  or  refuse  to  com- 

ply with  the  last  preceding  Rule,  he  shall  not  be  allowed 
any  costs  of  proving  his  claim  unless  the  Judge  shall  other- 
wise direct.     (K  813.) 

m£?or  ad.  36.  The  executor  or  administrator  of  the  deceased,  or 
^^gJ*;2JjJJ^  such  other  party  as  the  Judge  shall  direct,  shall  examine 
the  claims  of  creditors  sent  in  pursuant  to  the  advertise- 
ment, and  shall  ascertain,  as  far  as  he  is  able,  to  which 
of  such  claims  the  estate  of  the  deceased  is  justly  liable, 
and  he  shall,  at  least  seven  clear  days  prior  to  the  time 
appointed  for  adjudication,  file  an  affidavit,  [Form  No  5  in 
Appendix  L.,]  to  be  made  by  such  executor  or  administrator, 
or  one  of  the  executors  or  administrators,  or  such  other 
party,  either  alone  or  jointly  with  his  solicitor  or  other 
competent  person,  or  otnerwise,  as  the  Judge  shall  direct, 
verifying  a  list  of  the  claims,  [Forms  No.  6  in  Appendix 
L.,],  the  particulars  of  which  have  been  sent  in  pursuant 
to  the  advertisement,  and  stating  to  which  of  such  claims, 
or  parts  thereof  respectively,  the  estate  of  the  deceased 
is  in  the  opinion  of  the  deponent  justly  liable,  and  his 
belief  that  such  claims,  or  parts  thereof  respectively,  are 
justly  due  and  proper  to  be  allowed,  and  the  reasons  for 
such  belief.     (E.  814.) 

uakhS^'ltMt,-  ^*^'  ^  ^^^®  '^^  Judge  shall  think  fit  so  to  direct,  the 
vits  may  be  poet- making  of  the  affidavit  referred  to  in  the  last  preceding 
***"***  Rule  shall  be  postponed  till  after  the  day  appointed  for 

adjudication,  and  shall  then  be  subject  to  such  directions  as 

the  Judge  may  give.     (E.  815.) 

AdjooRmoit  ^*  ^^®^>  ^^  ^^®  ^*y  appointed  for  hearing  the  claims, 
MidSiM^.  any  of  them  remain  undisposed  of,  an  adjournment  day 
for  hearing  such  claims  shall  be  fixed,  and  where  further 
evidence  is  to  be  adduced,  a  time  may  be  named  ^within 
which  the  evidence  on  both  sides  is  to  be  closed,  and  direc- 
tions may  be  given  as  to  the  mode  in  which  such  evidence 
is  to  be  adduced.    (E.  ^16.) 


.?ip5«F::^| 
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39.  At  the  time  appointed  for  adjudicating  upon  the        (73i.) 
claims  of  creditors,  or  at  any  adjournment  thereof,  the  Judge  juijef**^  ^ 
may  in  his  discretion  allow  any  of  the  claims,  or  any  part 
thereof  respectively,  without  proof  by  the  creditors,  and 

direct  such  investigation  of  all  or  any  of  the  claims  not 
allowed,  and  require  such  further  particulars,  information, 
or  evidence  relating  thereto  as  he  may  think  fit,  and  may 
if  he  think  fit,  requii*e  any  creditor  to  attend  and  prove 
his  claim,  or  any  part  thereof,  and  the  adjudication  on  such 
claims  as  are  not  then  allowed,  shall  be  adjourned  to  a  time 
to  be  then  fixed.     (E.  817.) 

40.  Notice,  (Form  No.  7,  in  Appendix  L),  shall  be  given        (732.) 
by  the  executor  or  administrator,  or  such  other  party  as  the  2J^^  J^^Sitf  ^" 
Judge  shall  direct,  to  every  creditor  whose  claim,  or  any 

part  thereof,  has  been  allowed  without  proof  by  the  credi- 
tor, of  such  allowance,  and  to  every  such  creditor  as  the 
Judge  shall  direct  to  attend  and  prove  his  claim,  or  such 
part  thereof  as  is  not  allowed,  by  a  time  to  be  named  in 
such  notice  (Form  No.  8,  in  Appendix  L,)  not  being  less 
than  seven  days  after  such  notice,  and  to  attend  at  a  time 
to  be  therein  named,  being  the  time  to  which  the  adjudica- 
tion thereon  shall  have  been  adjourned,  and  in  case  any 
creditor  shall  not  comply  with  such  notice,  his  claim,  or 
such  part  thereof  as  aforesaid,  shall  be  disallowed.  (K  818.) 

41.  After  the  time  fixed  by  the  advertisement  no  claims        (733.^ 
shall  be  received,  (except  as  hereinbefore  provided  in  case  ute."*  ^   "* 
of  an  adjournment),  unless  the  Judge  shall  see  fit  to  give 
special  leave,  upon  application  made  by  summons,  and  tnen 

upon  such  terms  and  conditions  as  to  costs  and  otherwise 
as  the  Judge  shall  think  fit.     (K  819.) 

42.  A  creditor  who  has  come  ia  and  established  his  oo^b  tow-edi- 
debt,  in  Chambers,  under  any  judgment  or  order  shall  be  *<>"• 
entitled  to  the  costs  of  so  establishing  his  debt,  and  the  sum 

to  be  allowed  for  such  costs  shall  be  fixed  by  the  Judge, 
unless  he  shall  think  fit  to  direct  the  taxation  thereof ;  and 
the  amount  of  such  costs,  or  the  sum  allowed  in  respect 
thereof,  shall  be  added  to  the  debt  so  established.    (K  820.) 

43.  A  list  of  all  claims  allowed  shall,  when  required  by        (785.) 
the  Judge,  be  made  eut  and  fyled  by  the  person  whoJfiS^*"^^^ 
examines  the  claims.     (K  821.) 

44.  Every  notice  by  this  order  required  to  be  given  to  (no.) 
creditors  or  other  claimants  shall,  unless  the  Judge  shall  ^'^''^ 
otiierwise  direct,  be  deemed  sufficiently  given  and  served 

if  transmitted  by  the  post  prepaid  to  the  erectiter  or  other 
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claimant  to  be  served  according  to  the  address  given  io 
the  claim  sent  in  by  him  pursuant  to  the  advertisement,  or 
in  case  such  creditor  or  other  claimant  shall  have  em- 
ployed a  solicitor,  to  such  solicitor,  according  to  the  address 
given  by  him.     (E.  823.) 

10, — Interest 

(737.)  45.     Where  a  judgment  or  order  is  made  directing  an 

ment  or  orfCT.^  account  of  the  debts  of  a  deceased  person,  unless  otherwise 
ordered,  interest  shall  be  computed  on  such  debts,  as  to  such 
of  them  as  carry  interest  after  the  i-ate  they  respectively 
carry,  and  as  to  all  others  after  the  rate  of  six  per  cent,  per 
annum  from  the  date  of  the  judgment  or  order.     (E.  824.) 

Interest  wh  ^^*     ^  Creditor  whose  debt  does  not  carry  interest,  who 

debtdoeTnoT    comcs  in  and  establishes  the  same  before  the  Judge  in 


bear  interest. 


Chambers  under  a  judgment  or  order  of  the  Court  or  of 
the  Judge  in  Chambers,  shall  be  entitled  to  interest  upon 
his  debt  at  the  rate  of  six  per  cent,  per  annum  from  the 
date  of  the  judgment  or  order  out  of  any  assets  which  may 
remain  after  satisfying  the  costs  of  the  cause  or  matter,  the 
debts  established,  and  the  interest  of  such  debts  as  by  law 
carry  interest.     (E.  825.) 

(739.)  47.     Where  a  judgment  or  order  is  made  directing  an  ac- 

interest  on  leg-  ^q^^^  ^f  legacics,  interest  shall  be  computed  on  such  legacies 
after  the  rate  of  five  per  cent,  per  annum  from  the  end  of 
one  year  after  the  testator's  death,  unless  otherwise  ordered, 
or  unless  any  other  time  of  payment  or  rate  of  interest  is 
directed  by  the  will,  and  in  that  case  according  to  the  will 
(E.  8260 

11, — Further  Consideration, 

^^  (740.)  48.     Where  any  matter  originatimr  in  Chambers  shall,  at 

Adjourned  mat*  ,  i  .    .       ,  "^         ,  y  t.         -^       i.  i_  j  • 

ter,  how  brought  the  Original  or  any  subsequent  hearmg,  have  been  adjourn- 
forward.  ^^  f^j,  further  consideration  in  Chambers,  such  matter  may, 

after  the  expiration  of  eight  days  be  brought  on  for 
further  consideration  by  a  summons  to  be  taken  out  by 
the  party  having  the  conduct  of  the  matter,  and,  after  the 
expiration  of  fourteen  days,  by  a  summons  to  be  taken 
out  by  any  other  party.  Such  summons  shall  be  in  the 
form  following : 

"  That  this  matter,  the  further  consideration  whereof  was 
adjourned  bv  the  order  of  the  day  of  18     , 

may  bo  further  considered," 
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And  shall  be  served  six  clear  days  before  the  retur^n.  Pro- 
vided that  this  Rule  shall  not  apply  to  any  matter,  the 
further  consideration  whereof  shall,  at  the  original  or  ajiy 
subsequent  hearing,  have  been  adjourned  into  Court  (E. 
834.) 

1^. — Forms,  dkc. 

49.    The  forms  Nos.  10  to  20  in  Appendix  L.  shall  be  used  p^^*i> 
for  the  respective  purposes  therein  mentioned,  with  such 
variations  as  circumstances  may  require.     (E.  837.) 


ORDER  LVI, 

INTERPLEADER. 

1.  Relief  by  way  of  interpleader  may  be  granted, —         when  w^^wiiei 

•  aUowed. 

(a.)  Where  the  person  seeking  relief,  (in  this  Order  called 
the  applicant),  is  under  liability  for  any  debt, 
money,  goods,  or  chattels,  for  or  in  respect  of 

,  which  he  is,  or  expects  to  be,  sued  by  two  or 

more  parties,  (in  this  Order  called  the  claimants), 
making  adverse  claims  thereto  : 

(6.)  Where  the  applicant  is  a  Sheriff  or  other  officer 
charged  with  the  execution  of  prQcess  by  or 
under  the  authority  of  the  Court,  and  claim  is 
made  to  any  money,  goods,  or  chattels  taken  or 
intended  to  be  taken  in  execution  *under  any 
process,  or  to  the  proceeds  or  value  of  any  such 
goods  or  chattels  by  any  person  other  than  the 
person  against  whom  the  process  issued.  (E.  850.) 

2.  The  applicant  must  satisfy  the  Court  or  a  Judge  by  wh»t?^<»nt 
affidavit  or  otherwise —  must  shew. 

(cl)  That  the  applicant  claims  no  interest  in  the  subject 
matter  in  dispute,  other  than  ior  charges  or 
costs;  and 

(&.)  That  the  applicant  does  not  collude  with  any  of  the 
claimants;  and 

(c)  That  the  applicant  is  willing  to  pay  or  transfer  the 
subject-matter  into  Court  or  to  dis}^e  of  it  as 
the  Court'  or  a  Judge  may  direct.    (E-  851.'! 

3.  The  applicant  shall  not  be  disentitled  to  relief  by  common^origin 
reason  only  that  the  titles  of  the  claimants  have  not  ag^"®°<** 
common  origin  but  are  adverse  to  and  independent  of  one 
another.     (£.  852.) 
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(746.)  4.     Where  the  applicant  is  a  defendant,  application  for 

tion  mSy'be      relief  may  be  made  at  any  time  after  service  of  the  writ  of 
"''^^-  summons.     (E.  858.) 

a*^)  5.    The  applicant  may  take  out  a  summons  calling  on 

ta^e*o^8imi'8.  the  claimants  to  appear  and  state  the  nature  and  particulars 

of  their  claims,  and  either  to  maintain  or  relinquish  them. 

.   (E.  854.) 

power^toiLy        ^'    ^^  ^^®  appJicatiou  is  made  by  a  defendant   in  an 
proooedinifs.      actiou  the  Couit  or  Judge  may  stay  all  further  proceedings 
in  the  action.     (E.  855.) 

i»ower^t^Judge.  7.  If  the  claimants  appear  in  pursuance  of  the  summons, 
the  Court  or  a  Judge  may  order  either  that  any  claimant 
be  made  a  defendant  in  any  action  already  commenced  in 
respect  of  the  subject-matter  in  dispute  in  lieu  of  or  in 
addition  to  the  applicant,  or  that  an  issue  between  the 
claimants  he  stated  and  tried,  and  in  the  latter  case  may 
direct  which  of  the  claimants  is  to  be  plaintiff,  and  which 
defendant.     (E.  856.) 

suraiJwy'iiju.      ^'    '^^  Court  or  a  Judge  may,  with  the  consent  of  bofh 
dication.  claimants,  or  on  the  request  of  any  claimant,  if,  having 

regard  to  the  value  of  the  subject-matter  in  dispute,  it  seems 
desirable  so  to  do,  dispose  of  the  merits  of  their  claims,  and 
decide  the  same  in  a  summary  manner  and  on  such  terms  as 
may  be  just.     (E.  857.) 

ifqueSiOTiuoiie     ^'    Where  the  question  is  a  question  of  law,  and  the  facts 
of  faw.  are  not  in  dispute,  the  Court  or  a  Judge  may  either  decide 

the  question  without  directing  the  trial  of  an  issue,  or  order 
that  a  special  case  be  stated  for  the  opinion  of  the  Court 
If  a  special  case  is  stated,  Order  XXXIII.  shall,  as  far  as 
applicable,  apply  thereto.     (E.  858.) 

ciahnSttode-       ^^'     ^^*  claimant,  having  been  duly  served  with  a  sum- 
(auit.  mons  calling  on  him  to  appear  and  maintain,  or  relinquish, 

his  claim,  does  not  appear  in  pursuance  of  the  summons,  or, 
having  appeared,  neglects  or  i*efuses  to  comply  with  any 
order  made  after  his  appearance,  the  Court  or  a  Judge  may 
make  an  order  declaring  him,  and  all  persons  claiming  un- 
der him,  forever  barred  against  the  applicant,  and  perstons 
claiming  und#r  him,  but  the  order  shall  not  affect  the  rights 
of  the  claimants  as  between  themselves.     (E.  859.) 

(7TS2.)  11.     Except  where  otherwise  provided  by  statute,  the 

"*         judgment  in  any  action,  or  on  any  issue  ordered  to  be  tried 

or  stated  in  an  interpleader  proceeding,  and  the  decision  of 

the  Court  or  a  Judge  in  a  summary  way,  under  Rule  8  of 


NOVA  SCOTIA  JUDICATURE   ACT,  1884.  167 

this  Order,  shall  be  final  and  conclusive  against  the  claim- 
ants, and  all  persons  claiming  under  them,  unless  by  special 
leave  of  the  Court  or  Judge,  as  the  case  may  be.    (E.  860.) 

12.  When  goods  or  chattels  have  been  seized  in  execu- g^^  Jg^  ^^^ 
tion  by  a  sheriff,  or  other  officer  charged  with  the  execution  der«d. 

of  process  of  the  Court,  and  any  claimant  alleges  that  he  is 
entitled,  under  a  bill  of  sale  or  otherwise,  to  the  goods  or 
chattels  by  way  of  security  for  debt,  the  Court  or  a  Judge 
may  order  the  sale  of  the  whole  or  a  part  thereof,  and 
direct  the  application  of  the  proceeds  of  the  sale  in  such 
manner  and  upon  such  terms  as  may  be  just.     (E.  861.) 

13.  Orders  XXX  and  XXXIV  shall,  with  the  necessary  ^^^^^  ^^ 
modifications,  apply  to  an  interpleader  issue ;  and  the  Court  »ppiy. 

or  Judge  who  tries  the  issue  may  finally  dispose  of  the 
whole  matter  of  the  interpleader  proceedings,  including  all 
costs  not  otherwise  provided  for.     (E.  862.) 

14.  Where  in  any  interpleader  proceeding  it  is  necessary  ^^  o^wLwy 
or  expedient  to  make  one  order  in  several  causes  or  niat- •"i °»*w«"- 
ters,  such  order  may  be  made  by  the  Court  or  Judge  be- 
fore whom  the  interpleader  proceedings  may  be  taken,  and 

ahall  be  entitled  in  all  such  causes  or  matters ;  and  any 
such  ordfM*,  (subject  to  the  right  of  appeal),  shall  be  binding 
on  the  p.it'ties  in  all  such  causes  or  matters.     (E.  863.) 

16.    The  Court  or  a  Judge  may,  in  or  for  the  purposes  of  co«u.^^^ 
any  interpleader  proceedings,  make  all  such  orders  as  to 
cofets  and  all  other  matters  as  may  be  just  and  reasonable. 
(E.  864.) 

ORDER  LVII. 

APPEALS,  ETC. 

1     All  appeals  to  the  Court  shall  be  by  way  of  re-hear-    ^5^) 
ing,  and  shall  be  brought  by  notice  of  motion,  in  a  sum- t^S£^^d^ 
mary  way,  and  no  petition,  case,  or  other  formal  proceed-  ^on^®*  **' 
ing,  other  than  such  notice  of  motion,  shall  be  necessary. 
The  appellant  may,  by  the  notice  of  motion,  appeal  from 
the  whole,  or  any  part  of  any  judgment  or  order,  and  the 
notice  of  motion  shall  state  whether  the  whole,  or  part  only 
of  such  jud^ent  or  order  is  complained  of,  and,  in  the 
latter  case,  shall  specify  such  part.    (E.  865.) 

2.     The  notice  of  appeal  shall  be  served  on  all  parties        (758.) 
directly  affected  by  the  appeal,  and  it  shall  not  be  necessary  tobeaeml^" 
to  serve  parties  not  so  affected ;  but  the  Court  may  direct 
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notice  of  the  appeal  to  be  served  on  all  or  any  parties  to 
the  action  or  other  proceeding,  or  upon  any  person  not  a 
party,  and  in  the  meantime  may  postpone  or  adjourn  the 
nearing  of  the  appeal,  upon  such  terms  as  may  be  just,  and 
may  ^ve  such  judgment,  and  make  such  order  as  might 
have  been  given  or  made  if  the  persons  served  with  such 
notice  had  been  original  parties.  Any  notice  of  appeal 
may  be  amended  at  any  time,  as  the  Court  may  think  fit. 
(E.  866.) 

When  n^  to       ^'    ^^  noticc  of  appeal  shall  be  served  within  ten  days 
be  given.  from  the  day  when  the  judgment,  decision  or  order  appealed 

from  was  pronounced,  or  when  the  appellant  <»r  his  solicitor 
first  had  notice  thereof,  but  the  Court  or  a  Judge  may  en- 
large and  extend  the  time  for  giving  such  notice,  either  be- 
fore or  after  the  expiration  thereof. 

8ubjectoo'/»p.       ^*     Every  judgment,  rule,  order,  or  decision  made  by  a 
pear^  Judge,  in  Court,  or  in  Chambers,  except  orders  made  in  the 

exercise  of  such  discretion  as  by  law  belongs  to  him,  may 
be  set  aside  or  discharged,  upon  notice,  by  the  Court. 

PowerfSijourt     ^'     ^^  appeal,  the  Court  shall  have,  in  fiwidition  to  all 
on  appeal,  as  to  the  powcrs  and  duties  as  to  amendment,  iuU  discretionary 
Intere^t^S!^  power  to  receive  further  evidence  on  questions  of  fact,  such 
evidence  to  be  taken  by  oral  examination  in  Court,  by  affi- 
davit, or  by  deposition,  taken  before  an  examiner  or  com- 
missioner.    Such  further  evidence  may  be  given  without 
special  leave,  on  interlocutory  applications,  or  in  any  case 
as  to  matters  which  have  occurred  after  the  date  of  the 
decision  from  which  the  appeal  is  brought.     On  appeals 
from  a  judgment  after  trial,  or  hearing  of  any  cause  or 
matter,  on  the  merits,  such  further  evidence,  (save  as  to 
matters   subsequent  as  aforesaid^  shall  be  admitted  on 
special  grounds  only,  and  not  without  special  leave  of  the 
^  Court.    The  Court  shall  have  power  to  draw  inferences  of 

fact,  and  to  give  any  judgment  and  make  any  order  which 
ou^ht  to  have  been  made,  and  to  make  such  further  or  other 
order  as  the  case  may  require.  The  powers  aforesaid  may 
be  exercised  by  the  Court,  notwithstanding  that  the  notice 
of  appeal  may  be  that  part  only  of  the  decision  may  be  re- 
versed or  varied,  and  such  powers  may  also  be  exercised  in 
favor  of  all  or  any  of  the  respondents  or  parties,  although 
such  respondents  or  parties  may  not  have  appealed  from  or 
complained  of  the  decision.  The  Court  shall  have  power 
to  make  such  order  as  to  the  whole  or  any  part  of  the  costs 
of  the  appeal  as  may  be  just.    (E.  868.) 
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6.     If,  upon  the  hearing  of  an  appeal,  it  shall  appear  ^^^^^^    be 
the   Court  that  a  new  trial  ought  to  be  had,  it  shall  beoiSewd.  ™*^ 
lawful  for  the  Court  to  order  that  the  verdict  and  judgment 
be  set  aside  and  that  a  new  trial  be  had.     (E.  869.) 

7-  It  shall  not,  under  any  circumstances,  be  necessary  crogg.ip®^ 
for  a  respondent  to  give  notice  of  motion  by  way  of  cross- 
appeal,  but  if  a  respondent  intends,  on  the  hearing  of  the 
appeal,  to  contend  that  the  decision  of  the  Court  or  Judge 
below  should  be  varied,  he  shall  within  the  time  specified  m 
the  next  rule,  or  such  time  as  may  be  prescribed  by  special 
order,  give  notice  of  such  intention,  to  any  parties  who 
may  be  affected  by  such  contention.  The  omission  to  give 
such  notice  shall  not  diminish  the  powers  of  the  Court,  but 
may,  in  the  discretion  of  the  Court,  be  ground  for  an 
adjournment  of  the  appeal,  or  for  a  special  order  as  to 
costs.     (E.  870.) 

8.  Subject  to  any  special  order  which  may  be  niade,  jj^^^^^.^. 
notice  by  a  respondent,  under  the  last  preceding  Rule,  shall,  »pp«»i- 

in  the  case  of  any  appeal  from  a  final  judgment,  be  an  eight 
days'  notice,  and  in  the  case  of  an  appeal  from  an  inter- 
locutory order,  a  two  days'  notice.     (E.  871.) 

9.  The  party  appealing  shall  leave  with  the  Prothonotary        ^^L^ 
at  Halifax  a  copy  of  the  notice  of  appeal,  (to  be  filed),  when  to  ^  filed, 
the  appeal  is  entered  for  argument. 

10.  When  an  ex  parte  application  has  been  refused  by  a  -.     ^^-^ 
Judge,  an  application  for  a  similar  purpose,  may  be  madeoatiomi/ ^^^ 
to  the  Court  ex  parte,  within  four  days  from  the  commence- 
ment of  the  next  session  of  the  Court  thereafter,  or  within 

such  other  time  as  the  Court  or  a  Judge  may  allow. 
(E.  874.) 

11.  When  any  question  of  fact  is  involved  in  an  appeal  EvideS[Lw 
or  application  for  a  new  trial,  the  evidence  taken  in  the  Court  brought  up. 
below,  or  by  the  Judge  appealed  from,  bearing  on  such  ques- 
tion, shall,  subject  to  any  special  order,  be  brought  before 

the  Court  as  follows : 

(a.)  As  to  any  evidence  taken  by  affidavit,  by  the 
production  of  the  printed  copies  of  such  affi- 
davits: 

(b,)  As  to  any  evidence  given  orally,  by  the  production 
of  copies  of  the  Judge's  notes,  or  such  other 
material  as  the  Court  may  deem  expedient. 
(E.  876.) 
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courtSrt'^wred     ^^    ^^  interlocutorv  order,  or  rule,  from  which  there 
by  intoriooutonr  has  been  no  appeal,  shall  operate  so  as  to  bar  or  prejudice 
ordernot appeal- ^1^^    Court  from  giving   such   decision  on  the  appeal,  as 
may  be  just.    (K  878.) 

(700.)  13.    An  appeal  shall  not  operate  as  a  stay  of  execution, 

^^plSoeedinS?^  or  of  proceedings,  under  the  decision  appealed  from  except 
so  far  as  the  Judge  appealed  from,  or  the  Court,  may  order, 
and  no  intermedmte  act  or  proceeding  shall  be  invalidated, 
except  so  far  as  the  Court  may  direct.  Such  deposit  or 
other  security  shall  be  made  or  given  as  may  be  directed  by 
the  Court  or  a  Judge.     (E.  880.) 

070.)  14.    Interest  for  such  time  as  execution  has  been  delay- 

'oiSdf^^^^^^'ed  by  the  appeal,  shall  be  allowed,  at  the  rate  of  six  per 

cent.,  unless  the  Court  or  a  Judge  otherwi«e  orders,  and 

such  interest  shall  be  added  to  the  judgment  without  any 

order  for  that  purpose.    (E.  883.) 

subfltit^cui  of       15.    Where  any  application  ought  to  be  made  to,  or  any 
Judge.  jurisdiction  exercised,  or  any  act  done  by  the  Judge  by 

whom  a  cause  or  matter  has  been  tried  or  heard,  if  such 
Judge  die  or  cease  to  be  a  Judge  of  the  Court,  or  if  for 
any  other  reason  it  shall  be  impossible  or  inconvenient 
that  such  Judge  should  act  in  the  matter,  the  Chief  Justice 
may  either  by  a  special  order  in  any  cause  or  matter,  or  by 
a  general  order  applicable  to  any  class  of  causes  or  matters, 
nominate  some  other  Judge  to  whom  such  application  mav 
be  made,  and  by  whom  such  jurisdiction  may  be  exercised. 
(E.  885.) 

(772.)  16.    Where  a  compulsory  reference  to  arbitration  has 

erS^ftc  ^  been  ordered  any  party  to  such  reference  may  appeal  from 
the  award  or  certificate  of  the  arbitrator  or  referee  upon 
any  question  of  law ;  and  on  the  application  of  any  party 
the  Court  may  set  aside  the  award  on  anv  ground  on 
which  the  Court  might  set  aside  the  verdict  of  a  jury. 
Such  appeal  shall  be  U)  the  Court,  who  shall  have  power  to 
set  aside  the  award  or  certificate,  or  to  remit  all  or  any  part 
oi  the  matters  in  dispute  to  the  arbitrator  or  referee,  or  to 
make  any  order  with  respect  to  the  award  or  certificate  or 
all  or  any  of  the  matters  in  dispute  that  may  be  just 
(E.  886.) 

umiti^of         ^7-     ^^'®®  ^'  ^'  *'  *'  ^'  ^'  ^»  ^^»  11  and  13  of  this  Order 
oertein  roles,     shall  Only  apply  to  appeals  in  causes  or  matters  originating 
in  the  Supreme  Court. 
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ORDER  LVIII. 

SESSIONS,  SITTINGS,  VACATIONS,  ETC. 

1.  The  Court  shall  be  always  open,  and  shall  sit  atxhecSStV 
Halifax  at  such  times  as  the  business  requires  and  as  the^''BJ*op«Q. 
attendance  of  a  quomm  of  the  Judges  can  be  obtained.     (C. 

2  of  1882,  sec.  13.) 

2.  An  annual  session  of  the  Court  shall  be  held,  begin-  ^      C^m 
iDg  on  the  second  Tuesday  of  December  and  contmumg  to 

the  first  Tuesday  of  April,  with  the  exception  of  a  vacation 
from  the  Saturday  before  Christmas  to  the  Monday  after 
the  first  day  of  January,  exclusive  of  both  days  named. 
The  session  may  be  continued  beyond  the  first  Tuesday  of 
April  In  case,  at  any  time  during  said  session,  there  shall 
be  no  business  before  the  Court,  and  when  a  recess  may  be 
necessary  for  the  preparation  of  judgments,  an  adjournment 
for  a  short  period  may  be  ordered  by  the  Court.  (C.  13  of 
1882  sec*s.  2  and  5.) 

3.  In  case  any  business  remains  undisposed  of  at  the  gpedaJsJiiion 
end  of  the  annual  session,  one  session  or  more  shall  be  sub- 
sequently held  before  the  next  annual  session,  for  the  dis- 
posal of  such  business  as  may  be  ready.     (C.  13  of  1880, 

sec.  6.) 

4  Four  Judges  shall  constitute  a  quorum  to  decide  aU  Q^ottmr'^ 
matters  requiring  to  be  heard  by  the  Court,  (in  bflinc,)  but 
if  the  attendance  of  four  judges  at  any  time  cannot  be 
obtained  owing  to  absence,  illness,  or  other  cause,  sufficient 
in  the  estimation  of  the  Judges  present,  three  shall  consti- 
tute such  quorum. 

5.  Causes  and   matters    for  argument  at  the  annual  cntde^^ 
session  shall  be  entered  with  the  Prothonotary,  not  later 

than  the  first  Tuesday  of  December,  and  every  Tuesday 
during  the  session  shall  be  a  day  for  entering  causes  and 
matters  subsequently  coming  up  for  argument.  (C.  13  of 
1880,  sec.  8.) 

6.  A  judgment,  order,  decision,  rule,  or  verdict  appealed  Q^n^^^J^  ^ 
from,  or  sought  to  be  set  aside,  shall  stand  as  if  no  notice  of  notenleru«. 
appeal,  or  notice  of  motion  to  set  the  same  aside  had  been 

made  or  given,  if  the  cause  or  matter  in  which  the  same 
was  made  or  given  be  not  entered  for  argument  on  the  first 
entry  day  after  such  notice,  or  if  the  motion  of  which  such 
notice  has  been  given  be  not  made  when  the  cause  or 
matter  is  called,  unless  such  default  in  the  moving  party 
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be  waived  by  the  other  parties  interested,  or  unless  the 
Court  shall  otherwise  order. 

PrintiS^^  7.    (1.)    All    evidence  and   documents  to    be  used  at 

the  argument  shall  be  printed  in  demi-quarto  form,  on 
paper  of  good  quality,  and  on  one  side  of  the  paper  only 
and  the  type  shall  be  small  pica  leaded,  and  the  size  of  each 
page  shall  be  eleven  inches  by  eight  and  one-half  inches, 
and  every  tenth  line  shall  be  numbered  in  the  margin 
throughout.  An  index  to  all  the  principal  matters  contained 
in  the  printed  case  shall  be  added. 

(2.)  In  appeals  the  case  shall  be  printed  by  the  appellant, 
in  cases  stated  by  the  plaintiff,  and  in  all  other  matters 
and  causes  by  the  party  who  has  given  the  notice  of  motion 
or  has  otherwise  the  carriage  of  the  proceedings.  Affidavits 
shall  be  printed  by  the  party  who  desires  to  use  them. 

(3.)  The  i)arty  whose  duty  it  may  be  to  have  the  case 
printed  shall  prepare  the  matter  which,  in  his  opinion, 
should  form  the  case  and  shall  give  to  the  opposite  party's 
agent,  solicitor,  or  counsel  twenty- four  hours  notice  that  the 
same  may  be  inspected  at  a  time  and  place  to  be  named  in 
the  notice.  If  no  agreement  be  come  to  as  to  what  should 
be  printed  the  case  shall  be  settled  by  a  Judge  after  twenty- 
four  hours  notice  of  the  application.  AlSitracts  may  be 
used  by  consent  or  by  order  of  a  Judge,  but  the  Court  may 
refer,  or  allow  either  party  to  refer  to  the  full  text  of  the 
matters  or  documents  of  which  such  abstracts  have  been 
made,  or  may  order  any  further  printing  to  be  done. 

(4.)  The  party  whose  dutj'  it  may  be  to  have  the  case 
printed,  shaU  be  furnished  by  the  opposite  party  with 
copies  of  all  exhibits  and  other  documents  in  the  possession 
or  under  the  control  of  the  latter,  which  are  to  fonn  part 
of  the  case,  and  in  default  of  the  same  being  so  furnisned, 
within  forty-eight  hours  after  demand  made,  the  party  fail- 
ing to  do  so,  shall,  at  his  own  expense,  cause  such  exhibits 
or  documents  to  be  printed  for  the  argument 

(5.)  Minutes  of  trial  may  be  furnished  to  either  party, 
(by  consent  of  both,)  by  the  Judge  who  has  tried  the  cause, 
instead  of  being  filed. 

(6.)  Eight  printed  copies  of  the  case  shall  be  deposited 
with  the  prothonotary  for  the  use  of  the  Judges,  officers  of 
the  Court,  and  reporter,  and  three  copies  shall  be  delivered 
to  the  agent,  counsel,  or  attorney  of  the  opposite  party,  as 
soon  as  the  case  is  printed. 
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(7.)  The  Court  or  a  Judge  may  dispense  with  the  print- 
ing of  any  matter  on  reasonable  cause  being  shewn  by  affi- 
davit, and  the  Court  may  postpone  any  argument  from 
time  to  time,  on  cause  shewn,  to  enable  the  printing  to  be 
completed  or  otherwise. 

(8.)  In  this  rule  the  term  "  case "  shall  be  held  to  in- 
clude the  appeal  papers,  rules,  minutes  of  evidence,  state- 
ment of  case,  affidavits,  report  of  trial,  exhibits,  and  all 
other  matters  on  which  any  argument  is  to  be  proceeded 
with.     (Rules,  Nov.  24,  1880.) 

8.  There  shall  be  two  regular  sittings  of  the  Court  in gj^^^®^> 
Halifax,  in  each  year,  for  the  trial  of  civil  causes,  one  to  S^^'^i 
commence  on  the  third  Tuesday  of  April,  and  the  other  to  °*^***' 
commence  on  the  fourth  Tuesday  of  October.     Such  sittings 

shall  continue  until  all  the  causes  for  trial  are  disposed  of. 
During  these  sittings  trials  may  be  proceeded  with  simul- 
taneously in  different  Court  Rooms,  and  the  docket  may  be 
divided,  or  the  causes  called,  in  such  way  as  the  Court  shall 
direct,  so  as  to  ensure,  as  far  as  possible,  each  cause  being 
tried  according  to  its  seniority.  The  sittings  may  be  h,d- 
journed  from  time  to  time  as  may  be  necessary.  (C.  19  of 
1879,  sec.  2.)  The  Court  may  order  an  additional  panel  or 
panels  of  jurors  to  be  drawn  and  summoned  at  any  time,  as 
may  be  necessary.    (P.  A.  13.) 

9.  Notwithstanding  the  last  preceding  rule,  non-jury        cm.) 
causes  which  may  have  been  transferred  to  any  Judge, SiSSwiyttm?! 
either  specially  or  by  any  general  description,  may  be  heard 

and  tried  at  any  time  and  place  that  such  Judge  may  ap- 
point therefor,  after  the  close  of  the  pleadings,  due  notice 
of  trial  being  given  in  accordance  witn  the  Rules,  relating 
to  notice  of  trial. 

10.  At  the  sittings  mentioned  in  Rule  8,  and  at  all  jury  £S^flrst. 
sittings  for  the  trial  of  causes  in  other  counties  than  in  Limited  nmnber 
Halifax  as  well,  causes  for  trial  by  jury  shall  be  first  tried,    °*"*^  ** 
unless  the  presiding  Judge  shall  otherwise  direct.    No  more 

than  ten  causes  shiedl  be  called  for  trial  in  one  court  room 
in  one  day. 

11.  There  shall  be  two  sittings  for  criminal  trials,  o'*©  ^^q  cSJ^Jn^^i 
on  the  third  Tuesday  of  March  and  the  other  on  the  first  timngB. 
Tuesday  of  October,  in  each  year,  to  be  continued  until  all 

the  business  is  disposed  of.  These  sittings  shall  be  attend- 
ed by  the  Grand  Jury,  and  all  other  persons  whose  duty  it 
^nay  be  to  attend  the  sittings  of  the  Court,  in  connection  with 
the  criminal  brfsiness  thereof.    (C.  19  of  1879,  Sec  6.) 
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12.  A  panel  of  thirty-six  petit  jurora  shall  be  drawn  and 
summoned  to  attend  each  sitting  of  the  Supreme  Court  in 
Halifax,  and  such  jurors  shall  be  and  remain  in  attendance 
until  dismissed  by  the  Court.  The  Court  may  discharge 
the  jurors  at  any  time  during  the  sittings,  and  may  direct 
a  new  panel  or  panels  to  be  forthwith  drawn  and  summon- 
ed to  attend  for  such  period  as  the  Court  shall  direct  The 
regular  panels,  for  the  March  and  April  sittings,  shall  be 
drawn  during  the  annual  session  mentioned  in  Rule  2,  and 
those  for  the  October  and  November  sittings,  during  the 
preceding  sittings.     (C.  19  of  1879,  Sec.  7.) 

13.  The  fine  payable  by  each  petit  juror  for  non- 
attendance  shall  be  two  dollars  for  the  first  day,  and  for 
every  subsequent  day,  such  sum  as  the  Court  shall  direct, 
not  exceeding  twenty  dollars.  The  fine  for  non-attendance 
of  each  special  juror  and  for  each  Grand  Juror  shall  be  five 
dollars  for  the  first  day,  and,  for  every  subsequent  day  such 
sum  as  the  Court  shall  direct,  not  exceeding  forty  dollars. 
(C.  19  of  1879,  Sec.  17.) 

14.  The  Prothonotary  shall,  on  each  day  the  Court  is 
in  session,  deliver  to  the  sherifi*  a  warrant  for  the  collection 
of  all  jury  fines  incurred  the  previous  day,  and  the  sheriff 
shall  within  two  days  thereafter,  at  the  opening  of  the 
Court,  return  such  warrant  with  his  doings  thereon,  to  the 
presiding  Judge,  and  the  sheriff  shall  be  entitled  to  receive, 
for  his  services,  ten  per  cent,  of  the  moneys  collected  by  him 
under  warrant.  This  and  the  next  preceding  Rule,  shall 
extend  to  the  whole  Province.     (C.  19  of  1879,  sec.  18.) 

15.  Special  juries  shall  be  drawn,  in  the  manner 
heretofore  customary,  without  any  order  therefor,  whenever 
notice  shall  have  been  given,  in  accordance  with  any  of 
these  Rules,  that  the  cause  or  matter,  or  any  issue  or 
question,  therein,  is  to  be  tried  by  a  special  jury. 

rtermoon-  l^.  If,  during  the  Spring  circuits,  all  the  causes  for  trial 
couatiet^'***"^'*  the  docket  at  Amherst,  Yarmouth,  Bridgetown,  Pictou, 
or  Arichat  have  not  been  reached,  the  term  shall  be 
continued  for  the  trial  of  said  causes,  in  each  of  said  places 
until  the  Saturday  preceding  the  day  appointed  for  the 
opening  of  the  first  Court  of  the  summer  term  on  the  same 
circuit,  or  until  all  the  causes  for  trial  on  the  docket  have 
been  tried ;  and  the  jury  summoned  and  in  attendance  for  the 
trial  of  causes,  at  said  term,  shall  continue  to  be  tiie  juty 
for  the  trial  of  causes  at  the  extension  of  said  term  untdi  a 
new  jury  has  been  summoned.    (C  13  of  1880,  sec,  18.) 


SpedaJ  Juritt. 
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17.  The  several  Judges  presiding  at  the  term  of  the  Court  -^2JJ;J  , 
at  the  places  in  the  next  preceding  Kule  specified,  if  they  find  petit  jur^to  be 
the  term  will  probably  be  protracted  over  one  week  beyond™'^* 

the  time  now  limited  therefor,  shall  direct  that  an  extra 
panel  of  petit  jurors  shall  be  drawn  in  the  manner  provided 
by  law,  who  shall  be  forthwith  summoned  and  bound  to 
attend,  at  such  time  as  shall  be  prescribed  in  the  order 
therefor,  and  until  the  close  of  said  term,  or  until  another 
jury  has  been  in  like  manner  summoned.  (C.  13  of  1880, 
sec.  14.) 

18.  At  each  spring  term  in  the  several  counties  of  the ^^u^j^Jq^^ 
Province,  except  the  counties  of  Cumberland,  Yarmouth,  jOTSummer 
Annapolis,  Pictou  and  Richmond,  besides  the  juries  required 

to  be  drawn  under  the  law  in  that  behalf,  an  additional 
jury  for  each  of  the  said  counties  shall  be  in  like  manner 
drawn  for  the  summer  terms,  and  writs  of  venire  facias, 
for  the  summoning  of  the  said  juries,  for  said  summer 
terms,  shall  be  issued  and  delivered  to  the  sheriffs  of  the 
several  counties  in  which  said  summer  terms  are  to  be  held, 
also  shall  cause  said  jurors  to  be  duly  summoned,  in  ac- 
cordance with  the  provisions  oif  the  law  relating  to  the 
summoning  of  jurors ;  but  in  any  county  in  which  no  sum- 
mer term  is  to  be  held,  in  consequence  of  there  being  no 
causes  left  for  trial  at  the  spring  term,  no  writ  of  venire 
facias  shall  be  issued,  but  the  names  of  the  several  jurors 
drawn  for  any  such  term  shall  be  returned  to  the  jury  box. 
(C.  13  of  1880,  sec.  15.) 

19.  It  shall  be  competent  for  the  Judge  presiding  at  any  jurorJ^in 
Court  in  any  county  to  cause,  at  any  time,  a  jury  to  be  whenever reqnir* 
drawn  and  summoned  for  such  time  as  he  may  deem  neces-^' 

sary,  and  also  to  discharge  any  jury  in  attendance.  (C.  IS 
of  1880,  sec.  16.) 

20.  In  case  a  Judge  shall  be  prevented  from  arriving  at        on.) 
the  place  appointed  for  holding  a  Court,  on  the  day  fixed  j^^iJjJd^ 
for  holding  the  same,  the  sheriff  shall  give  public  notice  **^"^**^^®- 
that  the  Court  will  meet  on  the  day  following,  and  shall 
continue  to  give  such  notice  from  day  to  day,  for  three  suc- 
cessive Jiays,  unless  a  Judge  shall  in  the  meantime  arrive. 

(P.  A.  24.) 

21.  In  Hali&x  there  shall  be  a  vacation  to  extend  from        (tm.) 
the  fifteenth  day  of  July  to  the  fifteenth  dav  of  September  ^•****^ 
in  each  year.    During  vacation  no  contested  business  shall 

be  transacted  except  such  as  relates  to  the  liberty  of  the 
subject,  and  neither  party  to  a  suit  in  which  an  appearance 
has  been  entered  shall  be  compelled  to  deliver  any  pleading. 
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If  the  time  for  delivering  a  defence  in  a  cause  in  which  the 
defendant  has  appeared  has  not  expired  previous  to  the  six- 
teenth day  of  July,  it  shall,  without  any  order  to  that  effect, 
stand  extended  until  the  expiration  of  five  days  after  the 
last  day  of  vacation,  and  if  any  writ,  defence,  or  other  plead- 
ing be  delivered  during  vacation  the  same  time  shall  be  al- 
lowed to  the  opposite  party  as  if  it  were  delivered  on  the 
last  day  of  vacation.  Nothing  in  this  Rule  contained  shall 
prevent  the  issue  of  process  or  the  transaction  of  any  busi- 
ness which  may  be  done  ex  parte,  or  the  entering  of  judg- 
ment by  default  in  any  suit  in  which  no  appearance  is 
entered,  nor  interfere  with  the  hearing,  during  vacation,  of 
causes  remaining  undisposed  of  at  the  annual  Session,  nor 
shall  this  Rule  affect  the  validity  of  any  proceedings  had 
or  taken  during  vacation  by  order  of  the  Court  or  a  Judge, 
authorizing  such  proceedings  to  be  had  or  taken  notwitn- 
standing  the  vacation.     (C.  13  of  1880,  sec  s.  7  and  8.) 

ntemrt  ciur-  ^^'  ^^  *^7  pcrson  commit  a  contempt  by  disobedience, 
ing°vJ»tion!*'  during  vacation,  Or  otherwise,  of  the  rules,  order  or  judg- 
ment of  the  Court  or  a  Judge,  proceedings  on  such  contempt 
or  for  enforcing  such  rule,  order,  or  judgment,  may  be  had 
and  taken,  notwithstanding  the  provisions  of  the  last  pre- 
ceding Rule,  in  reference  to  vacation.     (P.  A.  240.) 

Days  o?TOm.         23.    The  days  of  the  commencement  and  termination  of 
mencmentand    ^hc  vacation  shall  not  be  included  in  the  vacation. 

termination  not 

cm.)  24.    If  the  business  which  formerly  was  transacted  on 

^^b^Snees  the  Equity  side  of  the  Supreme  Court  shall  be  transferred 

except  from  dr-  ^q  ^j^y  q^^  ^f  ^\^^  Judges,  he  shall  not  be  required  to  attend 

the  circuits,  unless  the  illness  of  a  Judge,  or  other  sufficient 

cause  shall  render  it  necessary  for  him  to  do  so.   (S.  C.  A.  7.) 

I  aJ^'J^        25.    The  presiding  Judge,  may,  from  time  to  time,  in  his 

Judge  may  ad-  ,  J^         i       ^i       t®  "^       .  .  i  .     i  i 

joum  and  extend  discretion,  extcud  and  adjourn  any  term  to  such  penod  and 
""*  for  such  time  as  he  may  deem  necessary  for  the  disposal  of 

the  causes  on  the  docket.     (P.  A.  11.) 


ORDER  LIX. 

OFFICERS  AKD  THEIB  DOCUMENTS. 

Seals.  ^^'^  !•    The  official  seals  in  use  by  the  respective  prothono- 

taries,  at  the  commencement  of  these  rules,  shall  continue 
to  be  the  seals  used,  but  may  be  changed  as  the  Chief  Jus- 
tice from  time  to  time  may  direct.    (E.  899.) 
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2.  All  copies,  oertificaiee  and  other  documents,  appear-  ^^n^^^J;]^ 
ing  to  be  sealed  with  a  seal  of  the  Court,  used  by  the  pro-  dooameDt*. 
thonotary,  shall  be  presumed  to  be  authenticated  copies 
or  certificates  or  other  documents  issued  by  the  prothono- 
tairy,  and  may  be  recdtved  in  evidence,  and  no  signature  or 
other  formality,  except  the  sealing  with  the  prothonotary's 
seal,  shall  be  required  for  the  authentication  of  any  such 
copy,  certificate,  or  other  document     (E.  900.) 

8.    It  shall  not  be  necessary  to  enroll  any  judgment  or^^^^^g^-^^ 
order»  whether  dated  before  or  since  the  commencement  o(m»o9m^. 
the  Act.    (£.901.) 

4.  Proper  indexes  or  calendars  to  the  files  or  bundles  of  ,^^^1^ 
all  documents  filed,  shall  be  kept,  so  that  the  same  may  be 
conveniently  referred  to  when  required,  and  such  indices 

or  calendars  and  documents  shall,  at  all  times  during  o£tfce 
hours,  be  accessible  to  the  public  on  payment  of  the  proper 
fea    (E.  910.) 

5.  There  shidl  also  be  entered  in  proper  books  kept  ^^^  ^^^^^^1^^^ 
the  purpose,  the  time  of  delivery  of  every  document  filed  *o. 

in  tne  rrothonotary's  office,  and  such  books  shall  at  all 
times,  during  office  hours,  be  accessible  to  the  public  on 
payment  of  tiie  proper  fee;    (E.  911.) 

6.  Every  judgment,  order,  certificate,  petition  or  docu-  Doodf^l»nfta^ 
ment,  made,  presented,  or  used  in  any  cause  or  matter,  *>«^  "«*<'****• 
shall  be  distinguished  by  haviiij|(  plainly  written  or  stamped 

thereon  the  year,  the  letter  ana  tne  number  by  which  the 
cause  or  matter  is  distinguished  in  the  books  kept  in  the 
Prothonotary's  office.    (E.  912.) 

7.  There  shidl  also  be  entered  in  the  cause  book,  thei^ri^'i«iM 
date  of  every  judgment,  order,  andcertifilJate  made  in  eVety  ^^'i""**"****- 
cMSd  or  matter.    (E.  913.) 

8.  For  the  purpose  of  enabling  all  persons  to  obtain  Q^rtMiSS  oc 
pseciee  information  as  to  the  state  of  any  cause  or  matter,  progn«of 
and  to  take  the  means  (rf  preventing  improper  delay  in  the^**^' 
prqgreaB  thereof^  the  Prothoaetary  shall,  at  the  request  of 

any  p^von,  whether  a  pi^y  or  not  to  the  c4use  or  matter 
inquired  after,  but  on  payment  of  the  proper  fee,  give  a 
certifii»te  specifying  th^s'eixi  the  diites  ahd  gctateral  desctip- 
tiM  of  thd  several  ^roe^edltigft  ^rltidi  ha^e  bew  takefl  iti 
the  etttiM  or  rxOi^et.    ^.  917.) 

9.  No  affidavit  or  doeument  filed  at  the  Prothonotary's^u^  ^^  ^^ 
office,  shall  be  takeotherefrom  without  the  order  of  a  Judge,  ^•b*'*^* 
and  DO  subpoena  for  the  production  of  any  such  document 

shall  be  issued    (E.92lJ 
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.        (808,) 
Forms. 


of  Crown. 


CSerlu 


(810.) 
Statement  of 
fines. 


(811.) 
Seourities. 


10  The  FormB  contained  in  the  Appendices  shall  be 
used  in  or  for  the  purposes  of  the  Prothonotary's  Office, 
with  such  variations  as  circumstances  may  require.  (E. 
926.) 

11.  The  Prothonotaii^  shall  continue  to  perform  all  the 
duties  which  appertained  to  clerks  of  the  Crown.  (S.  0. 
A.  sec  10.) 

12.  On  the  first  day  of  each  Term  or  Sittings  the  Pro- 
thonotary  nhall  deliver  in  open  court  a  correct  statement  of 
the  fines  imposed  at  the  preceding  Term  or  Sitting,  to- 
gether with  a  statement  of  all  sucn  as  have  been  collected 
since  the  preceding  Term  or  Sittings.    (S.  C.  A.  sec.  4.) 

13.  Any  obligation  or  securitv  which  heretofore  has 
been,  or  hereafter  may  be  ordered  by  the  Court  or  a  Judge 
to  te  made  to  the  Prothonotary  as  the  obligee  thereof,  may 
be  enforced  by  action  at  law,  and  in  the  name  of  any  suc- 
ceeding Prothonotary,  or  of  any  other  such  officer,  under  an 
order  of  the  Court  or  a  Judge,  and  such  order  may  prevent 
the  commencement  or  continuance  of  any  action  on  any 
such  security  by  or  in  the  name  of  the  original  obligee  or 
his  representatives.    (S.  C.  A.  sec.  17.) 

14.  The  Prothonotary  in  each  county  shall  keep  a  book, 
wherein  he  shall  cause  to  be  feiirly  entered  an  alpnabetical 
list  of  every  warrant  of  attorney  or  cognovit  actionem 
filed  in  his  office,  on  which  judgment  shall  not  be  imme- 
diately entered  up,  containing  the  names,  additions  and 
descriptions  of  the  respective  defendants  or  persons  giving 
such  warrants  of  attorney  or  comovits,  and  also  the  names, 
descriptions  and  additions  of  3ie  plaintiffis  or  persons  in 

'whose  favor  the  same  shaU  have  been  given,  together  witli 
the  number  and  dates  of  the  execution  and  filing  of  the 
same,  and  also  all  other  particulars  connected  with  such 
warrants  or  cognovits  ;  which  book,  and  every  wArant  or 
cognovit  so  filed,  may  be  searched  and  viewed  by  any  per- 
son during  office  hours  on  a  fee  of  twenty  cents  for  each 
search ;  and  the  Prothonotary  shall  also  be  entitled  to  re- 
ceive from  the  party  filing  each  warrant  or  cognovit,  ihe 
sum  of  twenty  cents  for  entering  the  same.  (S.C.  A.  sec.  18.) 

(813.)  15.    The  Prothonotary  at  Halifax  shall  keep  a  book, 

aSSSTtokL^  wherein  shall  be  entered  any  judgment  given  which  apper- 

SSdmSSlXj.  ^^  ^  *^y  other  county,  which  book  shall  be  signed  in 

the  usual  manner ;  and  Uie  Prothonotary  shall  forthwith 

transmit  to  the  Prothonotary  of  the  County  in  which  such 

judgment  .is  required  to  be  entered,  a  correct  transcript  of 


(812.) 
Prothonotftry 
shftU  keep  lists 
of  WMTantsof 
sttoniey. 


r 
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tbe  docket  of  judgment ;  and  the  Prothonotary  to  whom 
the  same  may  be  transmitted  shall  copy  such  judgment 
into  the  county  judgment  book,  and  file  the  transcript  with 
the  papers  in  the  cause ;  and  the  entry  so  made  from  the 
transcript  shall  have  the  like  effect  as  if  the  same  had  been 
signed  by  a  judge  in  the  judgment  book  into  which  it  shall 
be  so  copied.  The  postage  on  the  transmitting  of  any  such 
papers  shall  be  taxed  as  costs  in  the  cause.  (S.  C.  A.,  sec  19.) 

16.  The  Prothonotary  of  every  countj''  shall,  whenever  ProuioStory  t* 
required,  furnish  to  the  solicitors  or  parties  requiring  the  {^^^hJi*^ 
same,  a  bill  of  the  items  of  his  own,  the  crier's  and  consta*quir«d. 

Ues  fees,  under  penalty  of  twenty  dollars ;  and  nothing  shall  ■ 
be  taxed  for  such  fees  if  the  demand  be  made  and  not  com- 
plied with  before  taxation  of  the  costs  in  the  cause.    (S.  C. 
A.,  sec.  20.) 

17.  The  commissioners  for  taking  affidavits  to  hold  to        gu.) 
bail  and  recognizances  of  bail,  appointed,  and  hereafter  toauowingoer- 
be  appointed  by  the  Governor  in  Council,  shall  continue  to^*****^ 
have  authority  to  allow  writs  of  certiorari  and  to  order  such- 

writs  to  issue,  and  to  indorse  the  same  when  no  Judge  shall 
be  in  the  county  where  the  proceedings  for  such  certiorari 
are  taken.  They  shall  also  have  authority  to  administer  - 
oaths,  and  to  take  affidavits  in  causes  and  matters  relating 
to  the  Court  and  its  proceedings,  and  also  to  take  the  ex- 
amination of  witnesses  aged,  uSrm,  or  about  to  leave  the ; 
Province.    (C.  1  of  1874,  sec.  1,  and  0.  2  of  1882,  sec  10.) 


ORDER  LX. 

TIME. 

1.  Where,  by  these  Rules,  or  by  any  judgment  or  ©rd'er .      gw-) 
^ven  or  made  after  the  commencement  of  the  Act,  time  forili^dw  i^SS!' 
doing  any  act  or  takin^t  any  proceeding  is  limited  by 

months,  and  where  the  word  "  month  "  occurs  in  any  docu- 
ment which  is  part  of  any  legal  procedure  under  these 
Rules,  such  time  shall  be  confuted  by  calendar  months, 
unleps  otherwise  expressed.    (K  961.) 

2.  Where  any  limited  time  less  than  six  days  from. or g^^^^jCfiy 
after  any  date  or  event  is  appointed  or  allowed  for  doing  oraSSSi  in  ow. 


any  act  or  taking  anv  pi*oceeding,  Sunday,  Christmas  Day,***" 
and  Good  Friday  shall  not  be  re&oned  in  the  computation 
of  such  limited  time.    (E.  962.) 
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iJff^^  3.    Where  the  time  for  doing  any  act,  or  taking  any  pro- 

tinM  on  Sunday,  ceeding  expires  on  a  Sunday,  or  other  day  on  which  the  pro- 
thonotary*8  office  is  closed,  and  by  reason  thereof,  such  act 
or  proceeding  cannot  be  done  or  taken  on  that  day,  such 
act  or  proceeding  shall,  so  far  as  regards  the  time  of  doing 
or  taking  the  same,  be  held  to  be  duly  done  or  taken  if 
done  or  taken  on  the  day  on  which  the  offices  shall  next  be 
open.    (R  963.) 

(1190  4.     The  day  on  which  an  order  for  security  for  costs  is 

^«S^^^ served,  and  the  time  thenceforward  until  and  including  the 
**"**•  day  on  which  such  security  is  given,  shall  not  be  reckoned 

in  the  computation  of  time  allowed  to  plead,  answer  inter- 
rogatories, or  take  any  other  proceeding  in  the  cause  or 
matter.    (E.  966.) 

/82D.)  5.    The  Court  or  a  Judge  shall  have  power  to  enlarge  or 

Powerbeniarge.  abridge  the  time  appointed  by  these  Rules,  or  fixed  by  any 
order  enlarging  time,  for  doing  any  act  or  taking  any  pro- 
ceeding, upon  such  terms,  (if  any),  as  the  justice  of  the  case 
may  require,  and  any  such  enlargement  may  be  ordered, 
although  the  application  for  the  same  is  not  made  until 
after  the  expiration  of  the  time  appointed  or  allowed.  (E. 
967.) 

EnUtf^mtof      6.    The  time  for  delivering,  amending,  or  filing    any 
oonaeni  pleading,  auswer,  or  other  document  may  be  enlarged  by 

consent  in  writing,  without  application  to  the  Court  or  a 

Judge.     (968.) 

(822.)  7.     Service  of  pleadings,  notices,  summonses,  orders,  rules, 

TJmeforienrioe.j^jj^  Other  proceeding,  shall  be  effected  before  the  hour  of 
six  in  the  afternoon,  except  on  Saturdays,  when  it  shall  be 
effected  before  the  hour  of  two  in  the  afternoon.  Service 
effected  after  six  in  the  afternoon  on  any  week  day  except 
Saturday  shall,  for  the  purpose  of  computinff  any  period  of 
time  subsequent  to  sucn  service,  be  deemea  to  have  been 
effected  on  the  following  day.  Service  effected  after  two 
in  the  afternoon  on  Saturday  shall  for  the  like  purpose  be 
■  deemed  to  have  been  effected  on  the  following  Monday. 
(E.  971.) 

comp^r  time     ®*    ^  ^^y  ^^*^  ^  which  any  particuliu:  number  of  days, 
cenenny.        not  expressed  to  be  clear  days,  is  prescribed  the  same  shall 

be  recko^ed  exclusively  of  the  firgt  day  and  inclusively  of 

tiie  last  day.    (E.  972.) 

NottoJto**^  9.    In  anv  caose  or  matter  in  which  there  has  been  no 

at    pro-    pj^^^^^^Q^jjj^  £^  ^^j^  y^^^  £j^iQ  ^I^Q  ]^  proceeding  had,  the 

party  who  desires  to  proceed  shiJl  give  a  month's  notioe  to 
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tiie  other  party  of  hie  intention  to  proceed.  A  summons 
<m  which  no  order  has  been  made  shall  not,  but  notice  of 
trial  although  countermanded  shall,  be  deemed  a  proceed- 
ing within  this  Rule.    (E.  973.) 


ORDER   LXL 

ASSIGNMENT  OF  CHOSES  IN  ACTION. 

Any  absolute  assignment  by  writing  under  the  hand  of  ^^^,,^^^^ 
the  assiornor,  (not  purporting  to  be  by  way  of  charge  only),  ▼•y^rfght tot 
of  any  debt  or  other  legal  chose  in  action,  of  which  express 
notice  in  writing  shall  have  been  given  to  the  debtor,  trus- 
tee, or  other  person  from  whom  the  assignor  would  have 
been  entitled  to  receive  or  claim  such  dAt  or  chose  in  ac- 
tion, shall  be  and  be  deemed  to  have  been  effectual  in  law, 
(subject  fo  all  equities  which  would  have  been  entitled  to 

G'^ritj  over  the  right  of  the  assignee  if  this  rule  had  not 
n  ma'le,)  to  pass  and  transfer  the  legal  right  to  such  debt 
or  chose  in  action  from  the  date  of  nuch  notice,  and  all  legal 
and  otb»M*  remedies  for  the  same,  and  the  power  to  give  a 
good  discharge  for  the  same,  without  the  concurrence  of  the 
assignor.     (Imp.  Jud.  Act,  1873,  sec.  25 ;  sub  sec.  6.) 


ORDER  LXII. 

ASSIGNMENT  OF  SECURTTIES  TO  SUBETT,  &C. 

Every  person  who,  being  surety  for  the  debt  or  duty  when  ^S^y 
of  another,  or  being  liable  with    another  for  any  debtg^y^;i[«^^;gg; 
or  duty,  shall  pay  such  debt  or  perform  such  duty,  shall  beaecaritieihSdlS 
entitled  to  have  assigned  to  him,  or  to  a  trustee  for  him,  '^p®®*  thereof, 
every  judgment,  specialty,  or  other  security  which  shall 
be  held  by  the  creditor  in  respect  of  such  debt  or  duty, 
whether  such  judgment,  specialtv,  or  other  security  shwl 
or  shall  not  be  deemed  at  law  to  nave  been  satisfied  by  the 
payment  of  the   debt  or  performance   of  the  duty;  and 
such  person  shall  be  entitled  to  stand  in  the  place  of  the 
creditor,  and  to  use  all  the  remedies,  and,  if  need  be,  and 
upon  a  proper  indemity,  to  use  the  name  of  the  creditor 
in  any  action  or  other  proceeding  at  law,  or  in  equity,  in 
order  to  obtain  from  the  principal  debtor,  or  any  co-sureiy 
or  oo-contractor,  or  co^Klebtor,  as  the  case  may  be,  indemm- 
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fication  for  the  advances  made  and  the  loss  sustained  by  the 

Serson  who  shall  have  so  paid  such  debt  or  performed  such 
uty  ;  and  such  pajrment  or  performance  so  made  by  such 
surety  shall  not  be  pleadable  in  bar  of  any  such  action  or 
other  proceeding  by  him;  provided  always,  that  no  co- 
surety, co-contractor,  or  co-debtor  shall  be  entitled  to  re- 
cover from  any  other  co-surety,  co-contractor,  or  co-debtor, 
by  the  means  aforesaid,  more  than  the  just  proportion  to 
which,  as  between  those  parties  themselves,  such  last 
mentioned  person  shall  be  justly  liable.    (P.  A.  370.) 


ORDER  LXIII. 


COSTS. 


oo^  S£^         ^'     Subject  to  the  provisicMi  of  the  Act  and  these  Rules, 
ary.  ^'  the  costs  of  and  incident  to  all  proceedings  in  the  Supreme 

Court,  including  the  administration  of  estates  and  trusts, 
shall  be  in  the  discretion  of  the  Court  or  Judge  :  Provided 
that  nothing  herein  contained  shall  deprive  an  executor, 
administrator,  trustee,  or  mortgagee  who  has  not  unreason- 
ably instituted  or  carried  on  or  resisted  any  proceedings,  of 
any  right  to  costs  out  of  a  particular  estate  or  fund  to 
which  he  would  be  entitled  according  to  the  rules  hitherto 
acted  upon  in  equity :  also  that,  where  any  action,  cause, 
matter,  or  issue  is  tried  with  a  jury,  the  costs  shall  follow 
the  event,  unless  the  Judge  hj  whom  such  action,  cause, 
matter  or  issue  is  tried,  or  the  Court,  shall,  for  good  cause, 
otherwise  order.    (E  976.) 

S^vwmi  ^'  ^^^^  issues  in  fact  and  law  are  raised  upon  a  claim 
or  counter-claim,  the  costs  of  the  several  issues  respectively, 
both  in  law  and  fact,  shall,  unless  otherwise  ordered,  follow 
the  event.    (E.  977.) 

-^wved  ^'  ^^  ^  cause  be  removed  from  an  inferior  Court,  hav- 
'  ing  jurisdiction  in  the  cause,  the  costs  in  the  Court  below 
shall  be  costs  in  the  cause,  unless  the  Court  or  a.  Judge 
shall  otherwise  order.     (E.  978.) 

soMdto'aMMiiur  ^*  Where  upon  the  trial  of  any  cause  or  matter  it  ap- 
deiay.  '  **""^  pears  that  the  same  cannot  conveniently  proceed  by  reason 
of  the  solicitor  for  any  party  having  neglected  to  attend 
personally,  or  by  some  proper  person  on  his  behalf,  or  hav- 
ing omitted  to  deliver  any  paper  necessary  for  the  use  of 
the  Court  or  Judge,  and  wnich  according  to  the  practice 
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ought  to  have  been  delivered,  such  solicitor  shall  personally 
pay  to  all  or  any  of  the  parties  such  costs  as  the  Court  or 

Judge  shall  think  fit  to  award.    (E.  980.) 

• 

5.  When  the  plaintiff  in  any  action  resides  out  of  Nova  g^^^^^^j^^ 
Scotia,  and  the  aefendant,  by  affidavit  of  himself  or  lusoottt. 
agent,  alleges  that  he  has  a  good  defence  on  the  merits  to 

the  action,  the  defendant  shall  be  entitled  to  an  order  re- 
quiring the  plaintiff,  within  three  months  (or  such  other 
and  further  time  as  the  Court  or  Judge  ma^  deem  right), 
from  the  service  of  the  order,  to  give  security  for  the  de- 
fendant's costs,  and  staying  all  further  proceedings  in  the 
meantime,  and  directing  that  in  default  of  such  security 
being  given  the  action  be  dismissed  with  costs,  unless  the 
Court  or  Judge,  on  special  application  for  that  purpose, 
shall  otherwise  order.     (O.  431.) 

6.  In  any  cause  or  matter  in  which  security  for  costs  is  ^^^^> 
required,  the  security  shall  be  of  such  amount,  and  be  riven  eaxitr      "^ 
at  such  times,  and  in  such  manner  and  form,  as  the  Court 

or  a  Judge  shall  direct.    (K  981.) 

7.  Where  a  bond  is  to  be  given  as  security  for  costs,  it^^^g^ 
shall,  unless  the  Court  or  a  Judge  shall  otherwise  direct,  be  pu^. 
given  to  the  party  or  person  requiring  the  security,  and  not 

to  an  officer  of  the  Court    (K  982.) 

8.  Where  a  petition  in  any  cause  or  matter  is  served, ^^oder^ootti, 
and  notice  is  given  to  the  party  served  that  in  case  of  hisgJjJJJ[^^*<*  <>'  p^ 
appearance  in  Court  his  costs  will  be  objected  to,  and  ac- 
companied by  a  tender  of  costs  for  perusing  the  same,  the 
amount  to  be  tendered  shall  be  $5.     The  party  making 

such  payment  shall  be  allowed  the  same  in  his  costs,  pro- 
vided such  service  was  proper,  but  not  otherwise ;  but  this 
order  is  without  prejudice  to  the  rights  of  either  party  to 
coste,  or  to  object  to  costs  where  no  such  tender  is  made,  or 
where  the  Court  or  Judge  shall  consider  the  party  entitled, 
notwithstanding  such  notice  or  tender,  to  appear  in  Court. ' 
(O.  434.) 

9.  If  in  any  case  it  shall  appear  to  the  Court  or  a  Judee  oott,!^;^, 
that  coste  have  been  improperly  or  without  any  reasona We  toourrwirSr 
cause  incurred,  or  that  by  reason  of  any  undue  delay  in  pro- 
ceeding under  any  judgment  or  order,  or  of  any  miscon- 
duct or  default  of  the  solicitor,  any  costs  properly  incurred 

have  nevertheless  proved  fruitless  to  the  person  incurring 
the  same,  the  Court  or  Judge  may  call  on  the  solicitor  of 
the  person  by  whom  such  coste  have  been  so  incurred  to 
show  cause  why  such  coste  should  not  be  disallowed  as  be- 
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tween  the  solicitor  and  his  client,  and  also,  (if  the  circum- 
stances of  the  case  shall  require),  why  Uie  solicitpr  should 
not  repay  to  his  client  any  costs  which  the  client  may  have 
been  ordered  to  pay  to  any  other  person,  and  thereupon 
may  make  such  order  as  the  justice  of  the  case  may  require. 
Such  notice,  fif  any),  of  the  proceedings  or  order  shall  be 
given  to  the  client,  in  such  manner  as  the  Court  or  Judge 
may  direct.  Any  costs  of  the  solicitor  attending  shall  be 
paid  by  such  parties  or  out  of  such  funds  as  the  Uourt  or  a 
Judge  may  direct.    (E,  986.) 

•iidte?^  10.  Where  the  Court  or  a  Judge  wpotnts  one  of  tht> 
ointed  guard.  soIicitor^  of  tiic  Court  to  be  suardian  ad  Utem  of  an  infont 
^  or  person  of  unsound  mind,  the  Court  or  Judge  may  direct 

that  the  costs  to  be  incurred  in  the  performance  of  t^e 
duties  of  such  office  shall  be  borne  and  paid  either  by  Uie 
parties,  or  some  one  or  more  of  the  parties,  to  the  cause  or 
matter  in  which  such  appointment  is  made,  or  out  of  any 
fund  in  Court  in  which  such  infant  or  person  of  unsound 
mind  may  be  interested,  and  may  give  directions  for  the 
repayment  or  allowance  of  such  costs  as  the  justice  and 
circumstances  of  the  case  may  require.     (E.  988.) 

ueDfMOMitnot  -^^'  ^  set-off  for  damages  or  costs  between  parties  naay 
toftffeotMt-oo,  be  allowed,  notwithstanding  the  solicitor's  lien  for  costs  in 

the  particular  cause  or  matter  in  which  the  set-off  is  sought, 

if  the  Court  or  Judge  think  fit.     (E.  989.) 

ooi^i  onward.  -^^^  Costs  m9,j  be  taxed  on  an  award,  notwithstandii^ 
the  time  for  setting  aside  the  award  has  not  elapsed.  (& 
990.) 

oned^nouoe     ^3.    Before  taxing  costs  accruing  in  Halifax,  one  day's 

of  ta^ntioii.       notice  of  taxing  costs,  together  wit^>  a  copy  of  the  bill  of 

costs  shall  be  given  by  the  solicitor  of  the  party  whose  costa 

are  to  be  taxed  to  the  other  party  or  his  solicitor,  in  all 

cases  where  a  notice  to  tax  is  necessary.     (E.  991.) 

MonoSse'DeMt-  ^^'  Notice  of  taxing  costs  shall  not  be  necessary  in  any 
•My  where  no  casc  whcrc  the  defendant  has  not  appeared  in  persoi\,  or  by 
N>P6~anoe.      his  solicitor  or  guardian.     (E.  992.) 

c*iMsS*^oh  ^^'  ^^  prothonotary  may  tax  costs,  and  enter,  8i«i, 
pcothonotory  and  date  in  the  judgment  book  for  the  county  wherein  ne 
mv^enter  jiidg.j.ggj^j^g^  in  the  usual  foHU,  judgment  in  any  undefended 
cause,  brought  for  the  recovery  of  a  debt  by  confession  or 
on  default,  where  particulars  are  annexed  to  the  writ,  (ex- 
cept in  cases  of  foreclosure  of  mortgages),  which  shall  be 
as  valid  as  if  signed  by  a  Judge ;  but  such  taxation  and 
judgment,  or  either  of  them,  may  be  reviewed  and  set  aaide 
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within  twelve  months  by  the  Court  or  a  Judge.  If  the 
costs  be  iieduced  on  the  taxation,  the  prothonotary  shall 
minute  such  reduction  on  the  margin  of  the  docket,  and 
tbe  amount  shall  be  deducted  in  the  order  for  levy  on  the 
exeeution;  or,  if  previously  paid,  may  be  recovered  by 
action,  as  in  the  case  of  debt ;  and  in  case  of  any  deduc- 
tion being  made  from  the  amount  of  any  bill,  the  costs  of 
the  review  and  re-taxation  shall  be  borne  by  the  solicitor, 
whose  bill  has  been  so  reduced.     (P.  A.  243.) 

16.  The  Prothonotary  shall  examine  and  compare  cdlgubof^to 
bills  of  costs,  and  ascertain  that  they  contain  no  other  ^^M^SSIrf*^ 
greater  fees  than,  are  allowed  by  law,  no  allowance  per  folio 

^all  be  made  but  upon  his  certificate  oi  the  number  of 
folios ;  and,  except  as  is  in  the  last  preceding  Rule  oither- 
wise  provided,  before  any  such  bill  shall  be  charged  against 
tiie  [Haintiflr  or  defendant,  it  shall  be  allowed  and  signed 
by  a  Judge.     (P.  A.  244.) 

17.  Any  person  taking  other  or  greater  fees  than  are  by  YeogiSuitBk- 
law  allowed  shall,  for  such  offence,  forfeit  to  the  party  mgexoMiiTB 
aggrieved  f  oriy  dollars,  and  also  the  amount  of  such  excessive  '^' 

fbes.    (P.  A.  246.) 

18.  When  interlocutory  costs  shall  be  taxed  against  any  g^^^j^jgJJ-^^^ 
party,  execution  may  be  issued  for  the  recovery  thereof.  toriooatQiy' 
^.A.265.)  ~^- 

19.  Costs  may  be  sued  for  and  recovered  as  any  other  ^j^^gj*-^ 
debts,  and  either  party  may  have,  such  costs  taxed  at  anyiuedfor. 
time  before,  or.  at  the  trial.      Any  bill  duly  taxed  before 

trial  shall  be  prima  facie  evidence  that  the  amount  allowed 
i»  the  correct  amount  If  the  taxation  be  contested  by  the 
party  against  whom  such  costs  are  sought  to  be  recovered, 
the  same  shall  be  final.    (P.  A.  256.) 


20.  In  actions  founded  on  contract,  in  which  the  plain- (^^^^^ 
tiff  recovers,  by  judgment  or  oUierwise,  a  sum,  (exclusive  of  oertrin 
costs),  not  exceeding  S2U0,  he  shall  be  entitled  to  no  more 
ooete  than  he  would  Imve  been  entitled  to  had  he  brought 
his  action  in  a  County  Court,  unless  the  Court  or  Judge 
otherwise  order..   (E.  9870 

21.  In  causes  and  matters  commenced  after  these  Rules  vfehto  of  om 
oeme  into  operation,  solicitors  shall  be  entitled  to  charge 

and  be  allowed  the  fees  in  Appendix  N.,  and  in  causes  and 
matters  pending  when  these  Kules  oome  into  operation  the 
scale  of  costs  previously  in  force,  or  the  scale  in  Appendix  N., 
shall  be  apjJied,  as  either  shall  seem  most  applicable.  (E.  983^) 
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£. — Special  AUovxmces  and  Oeneral  Regvlationa. 

(848.)  21.    The  following  special  allowances  and  general  regu- 

lations shall  apply  to  all  proceedings  and  all  taxations  in 
the  Supreme  Court : 

writoipeoiyiy  (1.)  As  to  writs  of  summous  requiring  special  indorse- 
^'^^^"^  ment,  and  as  to  special  cases,  pleadings  and  affidavits  in 
answer  to  interrogatories,  and  other  special  affidavits,  and 
admissions  under  Order  XXXII,  Rule  4,  the  taxing  autho- 
rity may,  in  lieu  of  the  allowances  for  instructions  and  pre- 
paring or  drawing,  and  attendances,  make  such  allowance 
for  work,  labor,  and  expenses  in  or  about  tiie  preparation  of 
such  documents  as  in  his  discretion  he  may  think  fit 

oopy  allowed  for.  (2.)  As  to  drawine  any  pleading  or  other  document,  the 
fees  allowed  shall  include  any  copy  made  for  the  use  of  the 
solicitor,  agent  or  client,  or  for  counsel  to  settle. 

iMtroottooiMid     (3.)    As  to  instructions  to  sue  or  defend,  or  the  prepara- 
^*'*'  tion  of  briefs,  if  the  taxing  authority  shall,  on  special 

grounds  consider  the  fee  provided  inadequate,  he  may  make 
such  further  allowatice  as  he  shall  in  his  discretion  con- 
sider reasonable. 

^5^*^  (4.)    As  to  affidavits,  when  there  are  several  deponents 

to  be  sworn,  or  it  is  necessary  for  the  purpose  of  any  affi- 
davit bein^  sworn  to  go  to  a  distance,  or  to  employ  an 
agent,  such  reasonable  allowance  mav  be  made  as  the  tax- 
ing authority  in  his  discretion  may  think  fit 

ttS^SKSvito?'  (^•)  ^^  allowances  for  instructions  and  drawing  an 
affidavit  in  answer  to  interrogatories,  and  other  special 
affidavits,  and  attending  the  deponent  to  be  sworn,  include 
all  attendances  on  the  deponent  to  settle  and  read  over. 

One  loiidtor  f or     (6.)    As  to  delivery  of  pleadings,  services  and  notices, 
twopMrtifli.      ^jj^  f^^  ^^  jjQ^  ^  Y^  allowed  when  the  same  solicitor,  or 

firm  of  solicitors,  is  for  both  parties,  unless  it  be  necessary 
for  the  purpose  of  making  an  affidavit  of  service. 

^*™"^  (7.)    As  to  perusals,  the  fees  are  not  to  apply  where  the 

same  solicitor,  or  firm  of  solicitors,  is  for  both  parties. 

sepumtepiMMi.  (8.)  Where  the  same  solicitor,  or  firm  of  solicitors,  is 
^1^  one  to-  employed  for  two  or  more  defendants,  and  separate  plead- 
ings are  delivered,  or  other  proceedings  had,  by  or  for  two 
or  more  such  defendants  separately,  the  taxing  authority 
shall  consider,  in  the  taxation  of  such  solicitor's  oill  of  costs, 
either  between  party  and  party  or  between  solicitor  and 
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client,  whether  such  separate  pleadings  or  other  proceedings 
were  necessary  or  proper,  and  if  he  is  of  opinion  that  any 
part  of  the  costs  occasioned  thereby  has  been  unnecessarily 
or  improperly  incurred,  the  same  shall  be  disallowed. 

(9.)     As  to  evidence,  such  just  and  reasonable  charges  ■^•'***- 
and  expenses  as  appear  to  have  been  properly  incurred  in 
procuring  evidence,  and  the  attendances  of  witnesses,  are  to 
be  allow^. 

(10.)  As  to  agency  correspondence,  in  country  agency  oorren»nd«iioe. 
causes  and  matters,  if  it  be  shown  to  the  satisfaction  of  the 
taxing  authority  that  such  correspondence  has  been  special 
and  extensive,  he  is  to  be  at  liberty  to  make  such  special 
allowance  in  respect  thereof  as  in  his  discration  he  may 
thmk  proper. 

« 

(11.)  As  to  attendances  at  the  Judges*  Chambers,  where  Att«HUnoeg. 
by  reason  of  the  non-attendance  of  any  party,  (unless  it  be 
considered  expedient  to  proceed  ex  parte),  or  where  by 
reason  of  the  neglect  of  any  party  in  not  being  prepared 
with  any  proper  evidence,  account  or  other  proceeding,  the 
attendance  is  adjourned  without  any  useful  progress  being 
made,  the  Judge  may  order  such  an  amount  of  costs,  if  any, 
as  he  shall  think  reasonable,  to  be  paid  to  the  party  attend- 
ii^g)  by  the  party  so  absent  or  neglectful,  or  by  his  solicitor 

Krsoually ;  and  the  party  so  absent  or  neglectful  is  not  to 
allowed  any  fee  as  against  any  other  party,  or  any  estate 
or  fund  in  which  any  other  party  is  interested. 

(12.)     A  folio  is  to  comprise  72  words,  every  figure  com-  ^^*^' 
prised  in  a  column,  or  authorized  to  be  used,  being  counted 
as  one  word. 

(13.)  Such  costs  of  procuring  the  advice  of  counsel  on  ^^^  ^  «*«"»• 
the  pleading,  evidence  and  proceedings  in  any  cause  or  mat- 
ter as  the  Ukxing  authority  shall,  in  his  discretion,  think 
just  and  reasonable,  and  of  procuring  counsel  to  settle 
such  pleadings  and  special  affidavits  as  the  taxing 
authority  shall,  in  his  discretion,  think  proper  to  be  settled 
by  counsel,  are  to  be  allowed ;  but  as  to  affidavits,  a  sepa- 
rate fee  is  not  to  be  allowed  for  each  affidavit,  but  one  fee 
for  all  the  affidavits  proper  to  be  so  settled,  which  are,  or 
ought  to  be,  filed  at  the  same  side. 

(14.)    As  to  counsel  attending  at  Judges'  Chambers,  no  p«m»««^  •««««- 
costs  thereof  shall  in  any  case  be  allowed,  unless  the  Judge 
deems  it  to  be  a  proper  case  for  counsel  to  attend. 
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IntpeotioB. 


Tftking  oopiet. 


Improper  Mid 


DediiotiMfot 
unneoeaaary 


(15.)  As  to  inspection  of  docaraents  under  Order  XXXI 
Rule  16,  no  allowance  is  to  be  made  for  any  notice  or  in- 
spection, unless  it  is  shown  to  the  satisfaction  of  the  taxing 
authority  that  there  were  good  and  sufficient  reasons  foi 
giving  such  notice  and  making  such  inspection. 

(16.)  As  to  taking  copies  ci  documents  in  possession  of 
another  party,  or  exi»<acts  therefrom,  under  Rules  of  Ck>art 
or  any  special  order,  the  party  entitled  to  take  the  copy  or 
extract  is  to  pay  the  solicitor  of  the  party  producing  the 
document  for  such  copy  or  extract  as  he  may,  by  writing, 
require,  at  the  rate  of  ten  cents  per  folio;  and  if  the  solici- 
tor of  the  party  producing  the  document  refuses  or  neglects 
to  supply  the  same,  the  solicitor  requiring  the  copy  or  ex- 
tract is  to  be  at  liberty  to  make  it,  and  the  solicitor  for  the 
party  producing  is  not  to  be  entitled  to  any  fee  in  respect 
thereof. 

(17.)  The  Court  or  Judge  may,  at  the  hearing  of  any 
cause  or  matter,  or  upon  any  application  or  proceeding  in 
any  cause  or  matter,  in  Court  or  at  Chambers,  and  wheUier 
the  same  is  objected  to  or  not,  direct  the  costs  of  any  in- 
dorsement on  a  writ  of  summons,  pleading,  summons,  affida- 
vit, evidence,  notice  requiring  a  statement  of  claim,  notice  to 
produce,  admit,  or  cross  examine  witnesses,  account,  state- 
ment, procuring  discovery  by  interrogatories  or  order,  ap'^ 
plications  for  time,  bills  of  costs,  service  of  notice  of  motion, 
of  summons,  or  other  proceeding  or  any  part  thereof,  which 
is  improper,  vexations,  unnecessary,  or  contains  vexations 
or  unnecessary  matter,  or  is  of  unnecessary  length,  or  caused 
by  misconduct  or  negligence,  to  be  disallowed,  or  may  request 
the  taxing  authority  to  look  into  the  same  and  to  disallow 
the  costs  thereof,  or  of  such  part  thereof  as  he  s)iall  find  to 
be  improper,  unnecessaiy,  vexatious,  or  to  contain  unneces- 
sary matter,  or  to  be  of  unnecessary  length,  or  caused  by 
misconduct  or  negligence ;  tind  in  such  case  the  party  whode 
costs  are  so  disallowed  shall  pay  the  costs  occasioned  therebv 
to  the  other  parties;  and  in  any  csLse  where  such  question  shall 
not  have  been  raised  before,  and  dealt  with  by  the  Court  or 
Judge,  it  shall  be  the  duty  of  the  taxing  authority  to  look 
into  the  «aH»e  (and,  as  to  evidence,  although  the  same  may 
be  entered  as  read  in  any  decree  or  order)  for  tlw  purpose 
aforesaid,  and  thereupon  the  same  consequences  shall  ensoe 
as  if  he  had  been  specially  requested  to  do  so. 

(18.)  In  any  ease  in  which,  under  the  last  preeeding*  re- 
gulation, or  any  other  Rule  of  Court,  or  by  the  order  or 
direction  of  f^  Court  or  Judf^,  or  otherwise,  a  party  eft» 
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titled  to  receive  costs  is  liable  to  pay  costs  to  any  other 
party,  the  taxing  authority  may  tax  the  costs  such  party  is 
so  liable  to  pay,  and  may  adjust  the  same  by  way  of  de- 
duction or  set  off,  or  may,  if  he  shall  think  fit,  delay  the 
allowance  of  the  costs  such  party  is  entitled  to  receive  until 
he  has  paid  or  tendered  the  costs  he  is  liable  to  pay ;  or  such 
authority  may  allow  or  certify  the  costs  to  be  paid,  and  di- 
rect payment  thereof,  and  the  same  may  be  recovered  by 
the  party  entitled  thereto  in  the  same  manner  as  costs 
ordered  to  be  paid  may  be  recovered. 

(19.)     Where  any  party  appears  upon  any  application  orimprop6r*p 
proceeding  in  Court  or  Chamoers,  in  which  he  is  not  inter-  p**'*"**-    • 
ested,  or  upon  which  according  to  the  practice  of  the  Court, 
he  ought  not  to  attend,  he  is  not  to  be  allowed  any  costs  of 
such  appearance  unless  the  Court  or  a  Judge  shall  expressly 
direct  such  costs  to  be  allowed. 

(20.)  The  costs  of  applications  to  extend  the  time  for}^^*^''*^' 
taking  any  proceedings  shall  be  discretionary  unless  the 
Court  or  Judge  shall  have  specially  directed  how  the  costs  are 
to  be  paid  or  borne.  The  taxing  authority  shall  not  allow 
the  costs  of  more  than  one  extension  of  time,  unless  he  is 
satisfied  that  such  extension  was  necessary,  and  could  not, 
with  due  diligence,  have  been  avoided.  The  costs  of  a 
summons  to  extend  time  shall  not  be  allowed  in  cases  to 
which  Rule  6  of  Order  LX.  applies,  unless  the  party  ta  ing 
out  such  summons  has  previously  applied  to  the  opposite 
party  to  consent  and  he  has  not  given  a  consent  to  a  suffi*- 
cient  extension  of  time,  or  the  taxing  authority  shall 
consider  there  was  a  good  reason  for  not  making  such 
application ;  and  in  case  the  taxing  authority  shall  not 
allow  the  costs  of  such  summons,  .and  shall  consider  that 
the  party  applying  ought  to  pay  the  costs  of  any  other 
party  occasioned  thereby,  he  may  direct  such  payment  or 
deal  with  such  costs  in  the  manner  provided  by  Begula- 
tion  18. 

(21.)    As  to  costs  to  be  paid  or  borne  by  another  party,  The  neoeirtiy 
no  costs  are  to  be  allowed  which  do  not  appear  to  have  ^Sf^  wd^w^ 
been  necessary  or  proper  for  the  attainment  of  justice,  or 
defending  the  rights  of  the  party,  or  which  appear  to  have 
been  incurred  through  over'K!aution>  negligence^  mistake,  or 
merely  at  the  desire  of  the  party. 

(22.)    As  to  any  work  and  labor    properly  performed  ^^^  ,^„j  i^^,^^ 
and  not  herein  provided  for,  and  in  respect  of  which  fees 
have  heretofore  been  allowed,  the  same  or  similiar  fees  are 
to  be  allowed  for  such  work  and  labor  as  have  heretofore 
been  allowed. 
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oortB  <»^<»«i     (23.)    When   the    plaintiff   is  directed    to    pay  to  the 
by  ame     ent.  j^fgjjjj^mj  ^jj^  ^^g^  qJ  ^h@  cause,  the  costs  occasioned  to  a 

defendant  by  any  amendment  of  the  plaintiff  s]pleadings  shall 
he  deemed  to  be  part  of  such  defendant's  costs  in  the  cause, 
(except  as  to  any  amendment  which  shall  appear  to  have 
been  rendered  necessary  by  the  default  of  such  defendant) : 
but  there  shall  be  deducted  from  such  costs  any  sum  which 
may  have  been  paid  by  the  plaintiff  according  to  the  course 
of  the  Court  at  the  time  of  any  amendment 

Aitowanoeon  (24.)  Where  upon  taxation  a  plaintiff  who  has  obtained 
^SwSa^^  a  judgment  with  costs  is  not  allowed  the  costs  of  any 
amendment  of  his  pleading  on  the  ground  of  the  same 
having  been  unnecessary,  the  defendant's  costs  occasioned 
by  such  amendment  shall  be  taxed,  and  the  amount  thereof 
deducted  from  the  costs  to  be  paid  by  the  defendant  to  the 
plaintiff. 

Experts,  &o.  (26.)    The  allowances  in  respect  of  fees  to  Conveyancing 

Counsel,  and  to  any  accountants,  merchants,  engineers, 
actuaries,  and  other  scientific  persons  to  whom  any  question 
is  referred  shall  be  regulated  by  the  Court  or  Judge,  whose 
decision  shall  be  final. 

NoreWntogtee     (26.)     No  retaining  fee  to  counsel  shall  be  allowed  on 
taxation  as  between  party  and  party. 

Conferences.  (27.)  Fccs  for  Conferences  are  not  to  be  allowed  in  any 
cause  or  matter  in  addition  to  the  solicitor's  and  counsel's 
fees  for  drawing  and  settling,  or  perusing  any  pleadings, 
affidavits,  deeds,  or  other  proceedings,  or  for  advising 
thereon,  unless  it  shall  appear  for  some  special  reason  that 
a  conference  was  necessary  or  proper. 
(K  1002.) 

Goats  aa  between     (28.)     Where  the  costs  of  onc  defendant  ought  to  be  paid 
defendants.       ^^  another  defendant  the  Court  may  order  payment  to  be 

made  by  the  one  defendant  to  the  other  directly.    (0.  chan. 

Or..  319.) 
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ORDER  LXIV. 

NOTICES,  ETC. 

1.  All  notices  required  by  these  Rules  shall  be  in  writ-        (W»|) 
ing,  unless  expressly  authorised  by  the  Court  oca  Judge  towrit^. 
be  given  orally.    (E.  1003.) 

2.  All  notices  given  in  the  progress  of,  or  preparatory  to  Notioo^bow  to 


a  cause,  shall  be  received  in  evidence  on  affidavits  of  the  b«  nodved  in 
service  thereof  made  by  the  solicitors  in  the  cause  or  their  *^^*"^ 
clerks,  or  by  any  other  solicitors  or  solicitors'  clerks,  [when 
such  solicitors  have  been  employed  to  perform  some  service 
in  the  cause],  specifying  the  times  and  mode  of  such  ser- 
vice.   (P.  A.  187.) 


ORDER  LXV. 


SERVICE  OF  OBDERS,  ETC. 


1.  Except  in  the  case  of  an  order  for  attachment  of  the        ^^'^J;L- 
person  it  shall  not  be  necessary  to  the  regular  service  of  an  S^wSfnotiM 
order  that  the  original  order  be  shewn,  if  an  authenticated  J^J^^^Ig*'** 
copy  of  it  be  exhibited.    (K  1012.) 

2.  All  writs,  notices,  pleadings,  orders,  summonses,  and        (8620 
other  documents,  proceedings  and  written  communications,  JiJi^^^Sl^^ 
in  respect  of  which  personal  service  is  not  re<]^uisite,  shall  be 
sufficiently  served  if  left  within  the  prescnbed  hours,  at 

the  address  for  service  of  the  person  to  be  served  as  defined 
by  Orders  IV  and  XII,  with  any  person  resident  at,  or  be- 
longing to  such  place.    (E.  1018.) 

3.  Notices  sent  from  any  office  of  the  Court  may  be  sent        (sss.) 
by  post ;  and  the  time  at  which  the  notice  so  posted  would  SS?  '"^  **** 
be  delivered  in  the  ordinary  course  of  post  shall,  prima 

fiide,  be  considered  as  the  time  of  service  thereof,  and  the 

rang  thereof  shall,  priTna  fade,  be  a  sufficient  service. 
1014.) 

4.  Where  no  appearance  has  been  entered  for  a  party,  whw  ??*i>. 
or  where  a  party  or  his  solicitor,  as  the  case  may  be,  haspe««po*<»p* 
omitted  to  give  an  address  as  required  by  Orders  TV.  and 

Xn.,  all  writs,  notices,  pleadings,  orders,  summonses,  and 
other  documents,  proceeaings  and  written  communications, 
in  respect  of  whicn  personal  service  is  not  requisite,  may  be 
served  by  filing  them  with  the  prothonotary.    (E.  1015.) 
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(Bw.)  5.     Where  personal  service  of  any  writ,  notice,  pleading, 

vice.       ^*'*^  summons,  order,  or  other  document,  proceeding,  or  written 

communication,  is  required  by  these  Rules,  or  otherwise, 

and  it  is  made  to  appear  to  the  Court  or  a  Judge  that 

Jrompt  personal  service  cannot  be  effected,  the  C^urt  or 
udge  may  make  such  order  for  substituted,  or  other  ser- 
vice, or  for  £he  substitution  of  notice  for  service,  by  letter, 
public  advertisement,  or  otherwise  as  may  be  just.  (K 
1017.) 

(86«.)  6.    Where  a  party,  after  having  sued  or  appeared  in  per- 

in  penonTafter-  SOU,  has  givcn  notice  lu  WTitmg  to  the  opposite  party  or  his 
wdsempioying  j^olicitOT,  through  a  solicitor,  that  such  solicitor  is  author- 
ised to  act  in  Uie  cause  or  matter  on  his  behalf,  all  writs, 
notices,  pleadings,  summonses,  ordei*s  and  other  documents, 
proceedings  ana  written  communications,  which  ought  to 
be  delivered  or  served  on  the  party  on  whose  behalf  the 
notice  is  given,  shall  thereafter  be  delivered  to  or  served 
upon  such  solicitor.     (E.  1018.) 

scrvicfJn  idid.     '^^    Where  a  person  who  is  not  a  party  appears  in  any 
torftpp«»riiigfdrproceedin^>  either  before  the  Court  or  m  Chambers,  service 
p^^  ^^       on  the  solicitor  by  whom  such  person  appears,  whether  such 
solicitor  act  as  principal  or  agent,  shall  be  deemed  good  ser- 
vice except  in  matter  requiring  personal  service.    [£.  1019.] 

(868.)  8.    AfiSdavits  of  service  shall  state  when,  where  and  how 

▼^whl*to*^and  by  whom  such  service  was  effected 

oontoin. 


ORDER  LXVL 

NON-APPLICATION  OF  KULES  TO  CRIMINAL  AOT)  BIVORCC 
PROCEEDINGS,  ETC. 

^j^j^^^j^^  1.  Nothing  in  these  Roles  shall  affect  the  procedure  or 
Divorce  prooMd*  practice  in  Criminal  ProceedingSi  or  Proceedings  for  Divorce 
SSTeT'^'^or  other  Matrimonial  Causes.    (E.  1026.) 

1^-^  2.  Where  pleadings  in  Prohibition  are  ordered,  the 
pleadings  and  subsequent  proceedings,  including  judgment 
and  assessment  of  damages,  if  any,  shall  be,  as  nettly  as 
may  be,  the  same  as  in  an  ordinary  action  for  damagea 
(R  1028.) 
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ORDER  LXVII. 

PENDING   BUSINESS. 

1.  With  respect  to  business  pending  when  these  rules  ^^  ^j^^^J^^ 
come  into  force,  the  procedure  is  to  be  as  follows : —  R«i«8  to  »ppb  • 

The  action  shall  be  continued  up  to  the  close  of  the  plead- 
ings, according  to  the  practice  of  the  Court  at  the  time  the 
action  was  commenced,  and  afterwards  according  to  the 
provisions  of  the  Act  and  of  these  Rules,  subject  however  to 
a  direction,  at  the  instance  of  either  party,  to  proceed  in 
whole  or  in  part,  at  any  stage,  according  to  the  provisions 
of  the  Act  and  of  these  Rules.     (0.  493.) 

2.  Existing  rules  nisi  and  orders  nisi,  undisposed  of,  may  (sso) 
be  proceeded  with  under  these  Rules,  or  under  the  Practice  rHIS*™**"^ 
heretofore  in  force,  as  the  Court  or  a  Judge  may  order. 


ORDER  LXVIII. 


EFFECT  OF  NON-COMPLIANCE. 


1.  Non-compliance  with  any  of  these  Rules,  or  with  any        (soo.) 
rule  of  practice  for  the  time  being  in  force,  shall  not  render  not  uSIS^  *"^' 
any  proceedings  void,  unless  the  Court  or  a  Judge  shall  so 

direct,  but  such  proceedings  may  be  set  aside,  either  wholly 
or  in  part,  as  irregular,  or  amended,  or  otherwise  dealt  with 
in  such  manner,  and  upon  such  terms  as  the  Court  or  a 
Judge  shall  think  fit.     (E.  1037.) 

2.  No  application  to  set  aside  any  proceeding  for  irregu-        (89i)  ^.^ 
larity  shall  be  allowed,  unless  made  within  reasonable  time,  tioiHSun3*&*mi 
or  if   the  party  applying  has  taken   any  fresh   step  after  *"'««^"*^ 
knowledge  of  the  irregularity.     (E.  1038.) 

^3.     Where  an  application  is  made  to  set  aside  proceed- Qt,j^^-^  t^. 
ings  for  irregularity,  the  several  objections  intended  to  bese^o"*- 
insisted  upon  shall  be  stated  in  the  summons  or  notice  of 

motion.     (E.  1039.) 

• 

4.     When  a  summons  is  taken  out  to  set  aside  any  pro-^^Q^^^jJ„^j^. 
cess    or  proceeding  for   irregularity  with  costs,  and   the  »i  of  appUcation. 
summons    is   dismissed    generally,    without    any    special 
tlirection  as  to  costs,   it   is  understood  as  dismissed  with 
costs.     (E.  1040.) 
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ORDER.    LXIX. 

INTERPRETATION  OF  TERBiS. 

1.  The  provisions  of  the  50th  section  of  the  Act  shall 
apply  to  these  Rules. 

In  the  construction  of  these  Rules,  unless  there  is 
anything  in  the  subject  or  context  repugnant  thereto,  the 
several  words  herein-after  mentioned  or  referred  to  shall 
have  or  include  the  meaning  following  : — 

"  Originating  Summons  '*  means  a  summons  by  which 
proceedings  are  commenced  without  writ : 

"  Person  "  includes  a  body  corporate  or  politic  ; 

"  Receiver  "  includes  consignee  or  manager  appointed  by 
or  under  an  order  of  the  Court ; 

"  Taxing  Authority  "  means  the  person  whose  duty  it  is 
to  tax  the  costs  to  be  taxed ; 

"The  Act"  means  the  "Nova  SoDtia  Judicature  Act, 
1884;" 

"  Master  "  means  a  Master  of  the  Supreme  Court ; 

"  Prothonotary  "  includes  Deputy  Prothonotary ; 

"Sheriff"  includes  Deputy  Sheriff,  Coroner  and  other 
pei'son  discharging  the  duties  of  Sheriff  in  the 
particular  case,  or  for  the  time  being ; 

"  Solicitors  "  means  "  Attorneys ; " 

"Plaintiff,"  "defendant"  and  "party,"  include  bodies 
politic  or  corporate  holding  the  relation  of  plain- 
tiff, defendant,  or  party. 

2.  In  these  Rules,  unless  repu^ant  to  the  context,  the 
singular  number  shall  include  the  plural,  and  the  plural 
number  shall  include  the  singular.     [K  1042.] 


ORDER. 

OENERAl  RULES. 

1.  No  rule,  order,  or  enactment,  repealed  by  any 
subsequent  role,  order,  or  enactment,  shall  be  revived  by 
any  of  these  Rides,  unless  expressly  so  declared.     (£,  1043.) 

2.  Where  no  other  provision  is  made  by  the  Act  or 
these  Rules  the  procedure  and  practice  existing  before  the 


f 
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commencement  of  the  Act  shall  remain  m  force,  notwith- 
standing the  repeal  of  any  provision  or  enactment.  (E. 
1044.) 

3.  During  the  period  of  any  vacancy  in  the  oflSce  of 
Chief  Justice,  or,  in  his  absence,  these  rules  shall  operate  as 
if  the  words  "  or  senior  Judge  of  the  Supreme  Court"  had 
been  inserted  after  the  words  "  Chief  Justice"  whenever 
ased.     (E.  1045.) 


FORMS. 


FORMS. 


APPENDIX     A 


PART  I. 

FORMS    OF    WRITS    OF    SUMMONS,    &c. 

Generax  Form  of  Writ  of  Summons. 

No.  1. 

18        .    (Here  put  the  letter  and  number,) 

In  the  Supreme  Court,  Between  A.  5.,  Plaintiff, 

and 
a  D.  and  E.  F.,  Defendants. 

Victoria,  by  the  Grace  of  God,  &c. 

To  (7.  D.  of         in  the  county  of 

We  command  you.  That  within  ten  days  after  the  service 
of  this  writ  on  you,  inclusive  of  the  day  of  such  service, 
you  do  cause  an  appearance  to  be  entered  for  you  in  an 
action  at  the  suit  of  A.  B, ;  and  take  notice  that  in  default 
of  your  so  doing  the  plaintiff  may  proceed  therein,  and 
judgment  may  be  given  in  your  absence. 

Issued  the        day  of        a.  d.,  18 

Memorandum  to  he  svhscrihed  on  the  writ. 

N.  B.  This  writ  is  to  be  served  within  twelve  calendar 
months  from  the  date  thereof,  or,  if  renewed, 
within  six  calendar  nlonths  from  the  date  of  the 
last  renewal,  including  the  day  of  such  date,  and 
not  aftei-wards. 
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The  defendant  {or  defendants)  may  appear  hereto  by 
entering  an  appearance  {or  appearances)  either 
personally  or  by  solicitor  at  the  Prothonotary's 
Office,  at        in  the  County  of 

Indorsements  to  he  made  on  the  ivrit  before  issue  thereof. 
The  plaintiff's  claim  is  for,  fee. 

This  writ  was  issued  by  the  said  plaintiff,  who  resides 

at         ,  OTy  this  writ  was  issued  by  E.  F.,  of        solicitor  for 

the  said  plaintiff,         or,  this  writ  was  issued  by  G.  H.,  of 

,  agent  for         of         ,  solicitor  for  the  said  plaintiff. 

IndorseTTient  to  he  m,ade  mi  the  writ  after  service  thereof. 

This  writ  was  served  by  me  at        on  the  defendant 
on         the  day  of         18     . 

Indorsed  the         day  of         18     . 

(Signed) 

(Address) 


Defendant 


No.  2. 

SPECIALLY   INDORSED  WRIT,   ORDER  III,   RULE  5. 

18    .  (Here  put  the  letter  and  numher.) 
In  the  Supreme  Court. 

Between  Plaintiff, 

and 

Victoria  by  the  Grace  of  God,  &c.,  to 
of        in  the  county  of 

We  command  foxx,  that  within  ten  days  after  the  service 
of  this  writ  on  you,  inclusive  of  the  day  of  such  service,  you 
cause  an  appearance  to  be  entered  for  you  in  an  action  at 
the  suit  of 

And  take  notice,  thkt  in  default  of  your  so  doing  the  plain- 
tiff may  proceed  therein,  and  judgment  may  be  given  in 
your  absence. 

Issued  the         day  of        a.  d.,  18    . 
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N.  B. — This  writ  is  to  be  served  within  twelve  calendar 
months  from  the  date  thereof,  or,  if  renewed,  within  six 
<jalendar  months  from  the  date  of  the  last  renewal,  includ- 
ing the  day  of  such  date,  and  not  afterwards. 

Appeai'ance  is  to  be  entered  at  the  Prothonotary's  Office, 
At         in  the  County  of 

Statement  of  Claim  : — 
The  plaintifTs  claim  is 

Paiticulars : — 
Place  of  trial 

(Signed) 
And  the  sum  of  $         ,  (or  such  sum  as  may  be  allowed 
on  taxation,)  for  costs.     If  the  amount  claimed  is  paid  to 
the  plaintiff    or  h     solicitor  or  agent  within  six  days  from 
the  service  hereof,  further  proceedings  will  be  stayed. 


This  writ  was  issued  by  the  said  plaintiff,  who  resides 
B,t         ,  (or)  this  writ  was  issued  by  E,  F.,  of       solicitor  for 
the  said  plaintiff,         (or)^  this  writ  was  issued  by  G  H.  of 
agent  for         of         solicitor  for  the  said  plaintiff. 


This  writ  was  served  by  me  at         on  the  defendant 
on         the        day  of         18     . 

Indorsed  the         day  of         18     . 
(Signed) 
(Address) 


No.  3. 

Writ  for  Service  out  of  the  Jurisdiction,  or  where 

Notice  in  Lieu  of  Service  is  to  be  given 

OUT  of  the  Jurisdiction. 

18     .     (Here  put  the  letter  and  number.) 

In  the  Supreme  Court  Between  A.  B.     Plaintiff, 

of  Nova  Scotia.  and 

a  D.  and  E.  F.     Defendants. 

Victoria,  by  the  Grace  of  God,  &c. 
To  (J.  D.  of 

We  command  you,  C.  D.,  That  within  (hei^e   insert  the 
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number  of  days  directed  by  t/ie  Court  or  Judge  ordemng 
the  service  or  notice)  after  the  service  of  this  writ  (or  notice 
of  this  writy  as  the  case  niay  be)  on  you,  inclusive  of  the 
day  of  such  service,  you  do  cause  an  appearance  to  be 
entered  for  you  in  the  Supreme  Court  at  in  the  County 
of  in  an  action  at  the  suit  of  A.  B.;  and  take  notice, 
that  in  default  of  your  so  doing  the  plaintiff  may  procee<l 
therein,  and  judgment  may  be  given  in  your  absence. 
Issued,  &c. 

Memoi^anda  and  Indorsement  as  in  Form  No.  L 

Indorsement  to  be  made  on  the  writ  before  the  issue 
ihereof, 

N.  R — This  writ  is  to  be  used  where  the  defendant,  oi' 
all  the  defendants,  or  one,  or  more  defendant,  or  defendants 
is  or  are  out  of  the  jurisdiction.  When  the  defendant  to  be 
served  is  not  a  British  subject,  and  is  not  in  British  domin- 
ion, notice  of  the  wrjt,  and  not  the  writ  itself,  is  to  be 
served  upon  him. 

No.  4. 

SPECIALLY     INDORSED    WRIT     FOR     SERVICE     OUT    OF     THE 
JURISDICTION. 

(Heading  as  in  Foi^m  1.) 

Victoria,  by  the  Grace  of  God,  ka.  to 
of 
in  the         of 

We  command  you,  that  within*  days  after  service^h 
of  this  writ  on  you,  inclusive  of  the  day  of  such  service,  you 
cause  an  appearance  to  be  entered  for  you  in  an  action  at 
the  suit  of 

And  take  notice,  that  in  default  of  your  so  doing  the 
plaintiff  may  proceed  therein,  and  judgment  may  be  given 
in  your  absence. 

Issued,  &c. 


N.  B. — This  writ  is  to  be  served  within  twelve  calendar 
months  from  the  date  thereof,  or  if  renewed,  within  six 
calendar  months  from  the  date  pf  the  last  renewal,  includ- 
ing the  day  of  such  date,  and  not  afterwards. 


^^  Insert  No.  of  days  directed  by  Court  or  Judge. 

t  If  notice  of  the  writ  Is  to  be  sen-ed,  insert  here,  "of  notice." 
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Appearance  is  to  be  entered  at  the  Office  of  the  Prothono- 
tary  at        in  the  county  of 

Statement  of  Claim  : — 

The  Plaintiff's  claim  is 

Particulars : — 
Place  of  Trial 

(Signed) 

And  $  (or  such  sum  as  may  be  allowed  on  taxation)  for 
costs.     If  the  amount  claimed  is  paid  to  the  plaintiff  or  h 
solicitor      or    agent       within       ♦days    from    servicef 
hereof,  further  proceedings  will  be  stayed. 


This  writ  was  issued,  &c. 

This  writ  (w  notice  of  this  writ)  was  served,  &c. 

N".  B. — This  writ  is  to  be  used  where  the  defendant,  or 
all  the  defendants,  or  one  or  more  defendant  or  defendants, 
is  or  are  out  of  the  jurisdiction.  When  the  defendant  to  be 
served  is  not  a  British  subject,  and  is  not  in  British  domin- 
ions, notice  of  the  writ  and  not  the  writ  itself  is  to  be  served 
upon  him. 

No.  5. 

NOTICE  OF  WRTT,  IN   LIEU  OF  SERVICE,  TO  BE  GIVEN  OUT  OF 
THE  JURISDICTION. 

(Heading  as  in  Form  1.) 
To  (?.  J?.,  of 

Take  notice  that  A,B.,  of  has  commenced  an  action 

against  you,  0,  H.,  in  the  Supreme  Court  of  Nova  Scotia,  by 
writ  of  that  Court,  dated  the        day  of  ,  a.  D.  18     ; 

which  writ  is  indorsed  as  follows  [copy  in  fuM  the  indorse- 
ments], and  you  are  required  within  days  after  the 
receipt  of  this  notice,  inclusive  of  the  day  of  such  receipt, 
to  defend  the  said  action,  by  causing  an  appearance  to  oe 
entered  for  you  in  the  said  Court  to  the  said  action ;  and 
in  default  of  your  so  doing,  the  said  A  £.,  may  proceed  there- 
in, and  judgment  may  be  given  in  your  absence. 

*  iDsert  No.  of  days  limited  for  appearanoe. 
t  If  Doiioe  to  be  served,  insert  here  "of  notice.'* 
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You  may  appear  to  the  said  writ  by  entering  an  appear- 
ance personaUy  or  by  your  solicitor  at  the  office  of  the 
Prothonotary  at  in  the  County  of 

(Signed)        A.  B.,  of        &c. 
or 
X.  Y.,  of        &c 
Solicitor  Ifor  A.  B. 
In  the  Supreme  Court. 


No  6. 

FORM  OF  MEMORANDUM   FOR    RENEWED    WRIT. 

(Heading  as  in  Form  1.) 

Seal  renewed  writ  oJ  summons  in  this  action  indorsed  as 
follows  : —  (copy  original  writ  and  indorsements.) 


PAET  II. 

Forms  of  Entry  of  Appearance. 

No.  1. 

Memorandum  o**  Appearance  in  General. 


In  the  Supreme  Court    ' 

18            No. 

Between 

and 

Enter  an  appearance  for 

in  this  action 

Plaintiffs. 
Defendant 

Dated  the            day  of            18     , 

(Signed) 

of 

Agent  for 

of 


^^9^'- '  ^ 
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No.  2. 

Notice  of  Entry  of  Appearance. 

(Heading  as  in  Form  L) 

Take  notice,  that        have  this  day  entered  on  appear- 
cane  at  the  Prothonotary's  oflSce  at        for  the  defendant 
to  the  writ  of  summons  in  this  action. 

(If  atatemerU  of  daim  is  required,  add)  The  said  de- 
fendant       require  delivery  of  a  statement  of  claim. 

Dated  the        day  of        18 

(Signed) 

of 

Agent  for 

Solicitor    for  the  defendant    ^ 
To 


No.  3. 

Notice  LmrnNO  Defence. 

(Heading  as  in  Form  1.) 

Take  notice,  that  the,  {above'named)^  defendant,  (-4.  5.,) 
limits  his  defence  to  part  cmly  of  the  property  mentioned 
in  the  writ  of  summons,  namely,  to  the  close,  called  "  The 
Big  Field." 

Dated  the        day  of        IS 

(Signed) 

of 

Agent  for 
of 
Solicitors  for  the  above-named  defendant. 
To  Messrs. 

The  Plaintiff's  Solicitors. 


No.  4. 

EIntry  op  appearance  limiting  defence. 

(Heading  as  in  Form  L) 

Enter  an  appearance  for  the  defendant        in  this  action. 
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The  said  defendant  limits  his  defence  to  part  only  of  the 
property  mentioned  in  the  writ  of  summons,  namely,  to  the 
close,  called  *'  The  Big  Field." 

The  address  of        is 

Dated  the        day  of        18    . 

(Signed) 

of  . 
Agent  for 
^of 


No.  5. 

Entry  of  Appearance,  Order  XVI.,  Rule  50. 

(Heading  as  in  Form,  L) 

Enter  an  appearance  for  to  the  notice  in  this  actioii 
on  the  day  of  18  by  the  defendant  under  the 
Rules  of  the  Supreme  Court,  1883,  Order  XVI.,  Rule  50. 

Dated  the        day  of        18    . 

(Signed) 

of 
Afi^ent  for 
^of 


No.  6. 

Entry  of  Appearance,  Order  XVII.,  Rule  6. 

{Heading  as  in  Form  1.) 

Enter  an  appearance  for  ,  who  has  been  served  with 
an  order  dated  the  day  of  to  carry  on  and  prosecate 
the  proceedings  in  this  action. 

Dated  the        day  of        18    . 

(Signed) 

of 
Afirent  for 
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No.  7. 

Entry  of  Appearance  to  Counter-Claim. 

{Heading  as  in  Form  1.) 

Enter  an  appearance  for  to  the  counter-claim  of  the 

above-named  defendant        in  this  action. 

Dated  the         day  of         18     . 

(Signed) 

of 
Agent  for 
^of 


No.  8, 

AFFIDAVrr   FOR   ENTRY   OF  APPEARANCE  AS  GUARDIAN. 

{Heading  as  in  Form  1,) 

I,         of        make  oath  and  say  as  follows : — 

A.  B.,  of  is  a  fit  and  proper  person  to  act  as  guardian 
ud  litera  of  the  above-named  infant  defendant,  and  has  no 
interest  in  the  matters  in  question  in  this  action  [matter] 
adverse  to  that  of  the  said  infant,  and  the  consent  of  the 
^said  A.  B,yio  act  as  such  guardian  is  hereto  annexed. 

Sworn,  &c. 

[To  this  Affi^davit  shall  be  annexed  the  document  signed 
by  such  guardian  in  testimony  of  his  consent  to  oo^.] 


PART  III. 


GENERAL  INDORSEMENTS  ON   WRITS   OF 
SUMMONS. 

SECTION  I. 

IN  MATTERS  OF  AN  EQUITABLE  NATURE. 

The  plaintiff's  claim  is  as  a  creditor  of  X,  F.,  of 
deceas€Kl,  to  have  the  [real  and]  personal  estate  of  the  said 
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X.  r.,  administered.  The  defendant  C  /).,  is  sued  as  the 
administrator  of  the  said  X.  Y^  (and  the  defendants  E.  F., 
and  G.  H.,  as  his  co-heirs  at  law.) 


The  plaintift  s  claim  is  as  a  legatee  imder  the  will  dated 
the  day  of  18  ,  of  X.  F.,  deceased,  to  have  the  (real 
and)  personal  estate  of  the  said  X,  F.,  administered.  The 
defendant,  C.  D.,  is  sued  as  the  executor  of  the  said  X,  F, 
(and  the  defendants,  E.  F,  and  G.  H,,  as  his  devisees.). 


The  plaintiff'*s  claim  is  to  have  an  accownt  taken  of  the^ 
partnership  dealings  between  the  plaintiff  and  the  defend- 
ant (under  articles  of  pai-tnership  dated  the  day  of  ), 
and  to  have  the  affairs  of  the  partnership  wound  up. 


The  plaintiff's  claim  is  to  have  an  account  taken  of  what 
is  due  to  him  for  principal,  interest,  and  costs  on  a  mort- 
gage dated  the  day  of  made  between  (or  by 
deposit  of  title  deeds),  and  that  the  mortgage  may  be  en- 
forced by  sale. 

5. 

The  plaintiff's  claim  is  to  have  an  account  taken  of  what, 
if  anything,  is  due  on  a  mortgage  dated  and  made  be- 

tween (partie8)y  and   to   redeem    the  property  comprised 
therein. 

6. 

The  plaintiflTs  claim  is  that  the  sum  of  $■  ,  which  by 
an  indenture  of  settlement  dated  was  provided  for  the 

portions  of  the  younger  children  of         may  be  raised 


The  plaintiflf's  claim  is  to  have  the  trusts  of  an  indenture 
dated         and  made  between         ,  carried  into  execution. 

8. 

The  plaintiff's  claim  is  to  have  a  deed  dated       and  oiade 
between  (parties},  set  aside  or  rectified. 

9. 

The  plaintiff's  claim  is  for  specific  performance  of   an 
agreement  dated  the  day  of  ,  for  the  sale  by  the 

plaintiff  to  the   defendant  of  certain  (freehold)  heredita- 
ments at 
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SECTION    IL 

Money  Claims  where  no  Special  Indorsement  under 
Order  III,  Rule  5. 

The  plaintiffs  claim  is  $        for  the  price  of  goods  sold. 

(This  Form  shall  suffice  whether  the  claiwr  be  in  respect  of 
goods  sold  and  delivered,  or  of  goods  ba/rgained  and  sold. 

The  plaintiflTs  claim  is  9  for  money  lent  (and  interest.) 
The  plaintiflF's  claim  is  $  ^  whereof  $  is  for  the  price 
of  goods  sold,  and  $      for  money  lent,  and  $      for  interest 


The  plaintiff's  claim  is  $ 
The  plaintiff's  claim  is  $ 

(or  as  the  case  may  be,) 
The  plaintiff's  claim  is  $ 
The  plaintiff's  claim  is  $ 

bntion. 

The  plaintiff^s  claim  is  $ 
The  plaintiff's  claim  is  S 
The  plaintiff's  claim  is  $ 
The  plaintiff's  claim  is  S 

statute.     (...) 
The  plaintiff's  claim  is  S 

the  defendant  as  a  banker. 
The  plaintiff's  claim  is  $ 


for  arrears  of  rent, 

for  arrears  of  salary  as  aclerkv 

for  interest  upon  money  lent 
for  a  general  average  contri* 

for  freight  and  demurrage, 
for  lighteraga 
for  market  tolls  and  stallage, 
for     penalties     under     t^e 

for  money  deposited  with 

for  fees  for  work  done  (and 


money  expended)  as  a  solicitor. 

The  plaintiff  s  claim  is  $  for  commission  earned  as 
{state  character  as  auctioneer,  broker,  Jkc) 

The  plaintiff's  claim  is  $        for  medical  attendances. 

The  plaintiff's  claim  is  $  for  a  return  of  premiums 
paid  upon  policies  of  insurance. 


The   plaintiff's  claim   is 

.goods. 

The  plaintiff's  claim  is  $ 

railway, 

The  plaintiff's  claim  is  $ 

of  a  house. 

The  pliMntiff 's  claim  is  $ 
The  plaintiff 's  claim  is  $ 
The  plaintiff's  claim  is  $ 
The   plaintiff's  claim  is  $ 

tcdtion  ot  X  Y. 

The-  plaintiff's  claim  is  $ 


$        for  the  warehousing  of 

for  the  carriage  of  goods  by 

for  the  use  and  occupation 

for  the  hire  of  (furniture.) 
for  work  done  as  a  surveyor, 
for  board  and  lodging, 
for  the  board,  lodging  and 

for  money  received  by  the 
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defendant  as  solicitor  {or  factor,  or  collector,  or,  <fc(j.,)  of  the 
plaintiff. 

The  plaintiff  s  claim  is  S  for  fees  received  by  the  de- 
fendant under  colour  of  the  office  of 

The  plaintiff's  claim  is  %  for  a  return  of  mcmey  over- 
charged for  the  carriage  of  goods  by  railway. 

The  plaintiff  s  claim  is  $  for  a  return  of  fees  over- 
charged by  the  defendant  as 

The  plaintiff's  claim  is  $  for  a  return  of  money  de- 
posited with  the  defendant  as  stakeholder. 

The  plaintiff's  claim  is  %  for  money  entrusted  to  the 
defendant  as  stakeholder,  and  payable  to  plaintiff. 

The  plaintiff's  claim  is  S  for  a  return  of  money  en- 
trusted to  the  defendant  as  agent  of  the  plaintiff. 

The  plaintiff's  claim  is  $  for  a  return  of  money  ob- 
tained from  the  plaintiff  by  fraud. 

The  plaintiff's  claim  is  $  for  a  return  of  money  paid 
to  the  defendant  by  mistake. 

The  plaintiff's  claim  is  %  for  a  return  of  money  paid 
to  the  defendant  for  (work  to  be  done,  left  undone ;  or  a 
bill  to  be  taken  up,  not  taken  up,  or,  <fcc.) 

The  plaintiff 's  claim  is  $  for  a  return  of  money  paid 
as  a  deposit  upon  shares  to  be  allotted. 

The  plaintiff's  claim  is  %  for  money  paid  for  the  de- 
fendant as  his  suretv. 

The  plaintifl^s  claim  is  $  for  money  paid  for  rent  due 
by  the  defendant. 

The  plaintiff^'s  claim  is  $  upon  a  bill  of  exchange 
accepted,  {or  endorsed),  for  the  defendant's  accommodation. 

The  plaintifTs  claim  is  $  for  a  contribution  in  respect 
of  money  paid  by  the  plaintiff  as  surety. 

The  plaintiff^s  claim  is  $  for  a  contribution  in  respect 
of  a  joint  debt  of  the  plaintiff  and  the  defendant  paid  by 
the  plaintiff. 

The  plaintiff^'s  claim  is  S  for  money  paid  for  calls 
upon  shares,  against  which  the  defendant  was  bound  to 
indemnify  the  plaintiff 

The  plaintiff's  claim  is  S  for  money  payable  under  an 
award. 

The  plftintiff's  claim  is  S  upon  a  policy  of  insurance 
upon  the  life  of  X,  F.,  deceased. 

The  plaintiff's  claim  is  $  upon  a  bond  to  secure  a  pay- 
ment of  $1000  and  interest. 

The  plaintiff's  claim  is  $  upon  a  judgment  of  the 
Court,  in  the  State  of  Massachusetts. 

The  plaintiff's  claim  is  %  upon  a  cheque  drawn  by 
the  defendant. 
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The  plaintifTs  claim  is  $  upon  a  bill  of  exchange 
accepted  [or  drawn  or  endorsed]  by  the  defendant. 

The  plaintiff's  claim  is  $  upon  a  promissory  note  made 
[or  endorsed]  by  the  defendant. 

The  plaintiff  s  claim  is  $  against  the  defendant  A.  B., 
as  acceptor,  and  against  the  defendant  C,  D,  as  drawer  [or 
indorser]  of  a  bill  of  exchanga 

The  plaintiff's  claim  is  $  against  the  defendant  as 
surety  for  the  price  of  goods  sold. 

The  plaintiff's  clahn  is  $  against  the  defendant  A,  B.,  as 
principal,  and  against  the  defendant  C.  D.  as  surety,  for  the 

fjrice  of  goods  sold  [or  arrears  of  rent,  or  for  money  lent,  or 
or  money  received  by  the  defendant  A,  B.  as  traveller  for 
the  plaintiff,  (w  ^c] 

The  plaintiff^s  claim  is  S  against  the  defendant  a&  a 
del  predere  agent  for  the  price  of  goods  sold  [or  as  losses 
under  a  policy.] 

The  plaintiffs  claim  is  $        for  calls  upon  shares. 

The  plaintiff's  claim  is  $  for  crops,  tillage,  manure,  [or 
as  the  case  may  he\  left  by  the  defendant  aa  outgoing 
tenant  of  a  farm. 


SECTION  in. 
Indorsement  for  Costs. 

Add  to  the  above  forms — 

And  $  for  costs  ;  and  if  the  amount  claimed  be  paid 

to  the  plaintiff  or  his  solicitor  within  six  days  (or  if  the 
writ  is  to  he  served  out  of  the  jurisdiction,  or  not%ce  in  lieu 
of  service  allowed,  insert  the  time  for  appearances  limited 
by  the  rules)  from  the  service  thereof,  further  proceedings 
will  be  stayed. 


SECTION  IV. 
Damages  and  Other  Claims. 

The  plaintiff's  claim  that  an  account  be  taken  of  {say 
what) 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  con- 
tract to  employ  the  plaintiff  as  traveller. 
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The  plaintiff's  claim  is  for  damages  for  wrongful  dismis- 
sal from  the  defendant's  employment  as  traveller  (and  $ 
for  arrears  of  wages.)    . 

The  plaititiflF's  claim  is  for  damages  for  the  defendant's 
wrongfully  quitting  the  plaintiff's  employment  as  manager. 

The  plaintiff's  claim  is  for  damages  for  bi'each  of  duty  as 
factor  (or,  Ac,,)  of  the  plaintiff  (and  S  for  money  received 
as  factor,  <fcc.) 

The  plaintiff's  claim  is  for  damages  for  breach  of  the 
terms  of  a  deed  of  apprenticeship  of  X.  Y.  to  the  defendant 
{or  plaintiff.) 

The  plaintiff's  claim  is  for  damages  for  non-compliance 
with  the  award  of  X.  F. 

The  plaintiff's  claim  is  for  damages  for  assault  and  false 
imprisonment  (and  for  malicious  prosecution.) 

The  plaintiff '8  claim  is  for  damages  for  assault  and  false 
imprisonment  of  the  plaintiff  C.  D, 

The  plaintiff's  claim  i?  for  damages  for  injury  by  the  de- 
fendant's negligence  as  solicitor  of  the  plaintiff.    ' 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the 
custody  of  goods  (and  for  wrongfully  detaining  the  .same.) 

The  plaintiff's  clakn  is  for  damages  for  negligence  in  the 
keeping  of  goods  pawned  (and  for  wrongfully  detaining  the 
same.) 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the 
custody  of  furniture  lent  on  hire  (or  a  carriage  lent),  (and 
for  wrongfully,  &c.) 

The  plaintiff's  claim  is  for  damages  for  wrongfully  neg- 
lecting [or  refusing]  to  pay  the  plaintiff's  cheque. 

The  plaintiffs  claim  is  for  damages  for  breach  of  a 
contract  to  accept  the  plaintiffs  drafts. 

The  plaintiff's  claim  is  upon  a  bond  conditioned  not  to 
carry  on  the  trade  of  a 

The  plaintiff's  claim  is  for  damages  for  refusing  to  carry 
the  plaintiffs  goods  by  railway. 

The  plaintiff's  claim  is  for  damages  for  refusing  to  carry 
the  plaintiff  by  railway. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  in 
and  about  the  carriage  and  delivery  of  coals  by  railway. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  in 
and  about  the  carriage  and  delivery  of  machinery  by  sea. 

The  plaintiff's  claim  is  for  damages  for  breach  of  charter- 
party  of  ship  ["  Mary."] 

The  plaintiff's  claim  is  for  return  of  household  fumiture, 
[or,  4'c.i]  or  their  value,  and  for  damages  for  detaining  Uie 
same. 

The  plaintiff's  claim  is  for  wrongfully  depriving  plaintiff 
of  goods,  household  furniture,  &c. 
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The  plaintiflTs  claim  is  for  damages  for  libel. 

The  plantiff's  claim  is  for  damages  for  slander. 

The  plaintiflTs  claim  is  in  replevin  for  goods  wrongfully 
distrained. 

The  plaintiff's  claim  is  for  damages  for  improperly  dis- 
training. 

[This  form  shall  be  suffi^nt  whether  the  distress  com- 
plained of  be  wrongful  or  excessive,  or  irregular,  and 
whether  the  claim  be  for  damages  only,  or  for  double  value.] 

The  plaintiff's  claim  is  to  recover  possession  of  a  house, 
No.  in  street  {or  of  a  farm  called  Blackacre),  situate 
in  the  township  of        in  the  County  of 

The  plaintiff's  claim  is  to  establish  his  title  to  (here  dis- 
cribe  property),  and  to  recover  the  rents  thereof. 

(The  two  previous  forms  may  be  oomMThed.) 
.    The  plaintiff's  claim  is  for  dower. 

The  pi  lintift's  claim  is  for  damages  for  infringement  of 
the  plaintiffs  right  of  fishing. 

The  pl^iintiff's  claim  is  for  damages  for  fraudulent  misre- 
presentation of  the  sale  of  a  horse  (or  a  business  or  shares, 
or,  cfec.) 

The  plfiintiff's  claim  is  for  damages  for  fraudulent  misre- 
presentation of  the  credit  of  A,  B. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a 
contract  of  guarantee  for  A,  B, 

The  plaintiff's  claim  is  for  damages  for  a  breach  of  a  con- 
tract to  indemnify  the  plaintiff  as  the  defendant's  agont  to 
distrain. 

The  plaintiff's  claim  is  for  a  loss  under  a  policy,  upon  the 
ship  "Royal  Charter,"  and  freight  or  cargo  {or  for  return  of 
premiums.) 

(This  form  shall  be  sujfficient  whether  the  loss  claimed  be 
total  or  partial.) 

The  plaintiff's  claim  is  for  a  loss  mider  a  policy  of  fire 
insurance  upon  house  and  furniture. 

The  plaintiff's  claim  is  foi-  damages  for  breach  of  a  con- 
tract to  insure  a  house. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  con- 
tract to  keep  a  house  in  repair. 

The  plaintiff's  claim  is  for  damages  for  breaches  of  cove- 
nants contained  in  a  lease  of  a  farm. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the 
plaintiff  from  the  defendant's  negligence  as  a  medical  man. 

The  plaintiff 's  claim  is  for  damages  for  injury  by  the  de* 
fondant's  dog. 
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The  plaintiff's  claim  is  for  damages  for  injury  to  the 
plaintin  by  the  negligent  drivino:  of  the  defendant  or  his 
servants. 

The  plaintiff 's  claim  is  for  damages  for  injury  to  the 
plaintiff  while  a  passenger  on  the  defendant's  railway  by  the 
negligence  of  the  defendant's  servants. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the 
plaintiff  at  the  defendant's  railway  station,  from  the  defec- 
tive condition  of  the  station. 

The  plaintiff's  claim  is  as  Executor  of  -4.  -B.  deceased  for 
damages  for  the  death  of  the  said  A.  B.  from  injuries  re- 
ceived while  a  passenger  on  the  defendant's  railway,  by  the 
negligence  of  the  defendant's  servants. 

The  plaintiff's  claim  is  for  damages  for  breach  of  promise 
of  marriage. 

The  plaintiff's  claim  is  for  damages  for  the  seduction  of 
the  plaintiff's  daughter. 

The  plaintiff's  claim  is  for  damages  for  breach  of  contract 
to  accept  and  pay  for  goods. 

The  plaintiff's  claim  is  for  damages  for  non-delivery,  [or 
short  delivery,  or  defective  quality,  or  other  breach  of  con- 
tract  of  sale)  of  cotton  (or,  <fcc.) 

The  plaintift  's  claim  is  for  damages  for  breach  of  war- 
ranty of  a  horse. 

The  plaintiff's  claim  is  for  damages  for  breach  of  contract 
to  sell  (or  purcliase)  land. 

ITie  plaintiff's  claim  is  for  damages  for  breach  of  contract 
to  let  (or  take)  a  house. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract 
to  sell  (or  purchase)  the  lease,  with  goodwill,  fixtures,  and 
stock  in  trade  of  a  public  house. 

The  plaintiff's  claim  is  for  damages  for  breach  of  cove- 
nant for  title  (or  for  quiet  enjoyment  or,  <kc,,)  in  a  con- 
veyance of  land. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  enter- 
ing the  plaintiff's  land  and  dl-awing  water  from  his  well, 
(or  cutting  his  grass,  or  pulling  down  his  timber,  or  pulling 
down  his  fences,  or  removing  his  gate,  or  using  his  road  or 
path  or  crossing  his  field,  or  depositing  sand  there,  or  carry- 
ing away  gravel  thence,  or  carrying  away  stones  from  his 
river.) 

The  plaintiff's  claim  is  for  damages  for  wrongfully  taking 
away  the  support  of  plaintiff's  land  (or  house  or  mine.) 

The  plaintiffs  claim  is  for  damages  for  wrongfully  ob- 
structing a  way  (public  highway  or  a  private  way,) 

The  plaintiff's  claim  is  for  damages  for  wrongfully  divert- 
ing (or  obstructing,  or  polluting,  or  diverting  water  from) 
a  watiercourse. 
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The  plaintiff's  claim  is  for  damages  for  wrongfully  dis- 
charging water  upon  plaintiff's  land  {or  into  the  plaintiffs 
mine.) 

The  plaintiff's  claim  is  for  damages  for  wrongfully  ob- 
structing the  plaintiff's  use  of  a  well 
k  The  plaintiff's  claim  is  for  damages  for  the  infringement 

I  of  the  plaintiff's  right  of  pasture. 

{This  form  shall  be  sujfflcient  whatever  the  nature  of  the 
right  to  pasture  he.) 

The  plaintiff's  claim  is  for  damages  for  obstructing  the 
access  of  light  to  plaintiff's  house. 

The  plaintiff's  claim  is  for  damages  for  the  infringement 
of  the  plaintiff's  patent 

The  plaintiff's  claim  is  for  damages  for  the  infringement 
of  the  plaintiff's  copyright. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  using 
(or  imitating)  the  plaintiff's  trade  mark. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  con- 
tract to  build  a  ship  {or  to  repair  a  house,  &c.) 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  con- 
tract to  employ  the  plaintiff  to  build  a  ship.  &c. 

The  plaintiff's  claim  is  for  damages  to  his  house,  tiees, 
crops,  &c.,  caused  by  noxious  vapours  from  the  defendant's 
factory  {or,  Ac.) 

The  plaintiff's  claim  is-  for  damages  from  nuisance  by 
noise  from  the  defendant's  works  {or  stables,  or,  ike.) 

The  plaintiffs  claim  is  for  damages  for  loss  of  the  plain- 
tiffs goods  in  the  defendant's  inn. 

Add  to  Indorsement  : — 

And  for  a  mandamus  commanding  the  defendant  to 

Add  to  Indorsement  : — 

And  for  an  injunction  to  restrain  the  defendant  from 

Add  to  Indorsement  where  claim  is  to  land,  or  to  estab- 
lish title,  or  both. 

And  for  mesne  profits. 

And    for  an  account  of  rents  or  arrears  of  rent 

And  for  breach  of  covenant  for  \refpairs.'\ 
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SECTION  V. 

INDORSEMENTS  OF  CHARACTER  OF  PARTIES. 

The  plaintiflTs  claim  is  as  excutor  [or  administrator]  of 
C.  D.,  deceased,  for  <fcc. 

The  plaintifTs  claim  is  against  the  defendant  A.  B,,  9a 
executor  [or  <fcc.]  of  G,  D.,  deceased,  for,  <fcc. 

The  plitintifTs  claim  is  against  the  defendant  A.  B.,  as 
executor  of  X,  F.,  deceased,  for,  <fcc.,  and  against  the  defen- 
ant  C,  jD.,  in  his  personal  capacity,  for,  <fcc. 

The  plaintiff's  claim  is  as  trustee  under  the  bankruptcy 
of  A.  B.  for 

The  plaintiff*s  claim  is  as  [or  the  plaintiff's  claim  is 
against  the  defendant  as]  trustee  under  the  will  of  A,  B,, 
[or  under  the  settlement  upon  th,e  marriage  of  A.  B.,  and 
Z.  7.,  his  wife.] 

•    The  plaintiff's  claim  is  as  public  officer  of  the 
Bank,  for 

The  plaintiff's  claim  is  against  the  defendant  as  public 
officer  of  the        Bank,  for 

The  plaintiff's  claim  is  against  the  defendant  A.  B.,  aa 
principal,  and  against  the  defendant  C.  D^  as  public  officer 
of  the  Bank,  as  surety,  for 

The  plaintiff's  claim  is  against  the  defendant  as  heir-at 
law  of  A.  B,,  deceased. 

The  plaintiff's  claim  is  against  the  defendant  G.  D,  as 
heir-at  law,  and  against  the  defendant  E,  F,  as  devisee  of 
lands  under  the  will  oiA.B. 

The  plaintiff's  claim  is  aa  well  for  the  Queen  as  for  him- 
self, for 


APPENDIX    B. 


NOTICES,  &c. 

No.  1. 

Third  Party  Notice. 

188         (Here  put  the  letter  and  number.) 

In  the  Supreme  C!ourt, 

Between  A,  B.,  plaintiff, 
and 
C  D,\  defendant. 

Notice  filed        ,188    . 
To  Mr.  X  T. 

Take  notice  that  this  action  has  been  brought  by  the 

Elaintiff,  against  the  defendant  [as  surety  for  if.  N.  upon  a 
ond  conditioned  for  payment  of  $2,000  and  interest  to  the 
plaintiff. 

The  defendant  claims  to  be  entitled  to  contribution  from 
you  to  the  extent  of  one-half  of  any  sum  which  the  plaintiff 
may  recover  against  him,  on  the  ground  that  you  are  (his 
co-surety  under  the  said  bond,  or  also  surety  for  the  said 
If  iV,  in  respect  of  the  said  matter,  under  another  bond 
made  by  you  in  favour  of  the  said  plaintiff,  dated  the 
day  of        ,  A.  D.,        ) 

Or  (as  acceptor  of  a  bill  of  exchange  for  $500,  dated  the 
day  of  ,  A.  D.  ,  drawn  by  you  upon,  and  ac- 

cepted by  the  defendant,  and  payable  three  months  after 
date. 

The  defendant  claims  to  be  indemnified  by  you  against 
liability  under  the  said  bill,  on  the  ground  that  it  was  ac- 
cepted for  your  accomodation.) 

Or  (as  acceptor  of  a  bill  of  exchange  for  $500,  dated  the 
day  of  ,  A.  D.  ,  drawn  by  you  upon  and 

accepted  by  the  defendant,  and  payable  three  months  after 
date. 
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The  defendant  claims  to  be  indemnified  by  you  against 
liability  under  the  said  bill,  on  the  ground  that  it  was  ac- 
cepted for  your  accommodation.) 

Or  (to  recover  damages  for  a  breach  of  a  contract  for  the 
sale  and  delivery  to  the  plaintiff  of  1,000  tons  of  coal. 

The  defendant  claims  to  be  indemnified  by  you  against 
liability  in  respect  of  the  said  contract,  or  any  breach  there- 
of, on  the  ground  that  it  was  made  by  him  on  your  behalf 
and  as  your  agent.) 

And  take  notice  that,  if  you  wish  to  dispute  the  plain ti  ft  s 
claim  in  this  action  as  against  the  defendant  C.  D.  or  your 
liability  to  the  defendant  C.  2).,  you  must  cause  an  appear- 
€mce  to  be  entered  for  you  within  eight  days  after  service 
of  this  notice. 

In  default  of  your  so  appearing,  you  will  be  deemed  to 
admit  the  validity  of  any  judgment  obtained  against  the 
defendant  (7.  D.,  and  your  own  liability  to  contribute  or 
indemnify  to  the  extent  herein  claimed,  which  may  be  sum- 
marilv  enforced  against  you  pursuant  to  the  Rules  of  the 
Supreme  Court,  1883,  Order  XVI.,  Part  6. 

(Signed)  E.  T. 
Or, 

X  F., 

Solicitor  for  the  defendant, 
KT, 
Appearance  to  be  entered  at 


No.  2. 
Notice  of  Counter-claim. 

{Heading  as  in  Form  1.) 

"  To  the  within-named  X.  F. 

"  Take  notice  that  if  you  do  not  appear  to  the  within 
"  counter-claim  of  the  within-named  U.  D,  within  ten  days 
"  from  the  service  of  this  defence  and  counter-claim  upon 
"  you,  you  will  be  liablef  to  have  judgment  given  against 
"  you  in  your  absence. 

"  Appearance  to  be  entered  at        ." 
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No.  3. 

Notice  of  Payment  into  Court. 

{Heading  as  in  Form,  1,) 

Take  notice  that  the  defendant  has  paid  into  Court  $  , 
and  says  that  that  sum  is  enough  to  satisfy  the  plaintiff's 
claim  [or  the  plaintiff  *8  claim  for,  c&c] 

To  Mr.  X.  F., 

the  plaintiff  s  Solicitor. 

defendant's  Solicitor. 


No.  4. 

ACCEPTANCE  OF  SUM   PAID   INTO   COURT. 

[Heading  as  in  Form  1.] 

Take  notice  that  the  plaintiff  accepts  the  sum  of  $ 
paid  by  you  into  Court  in  satisfaction  of  the  claim  in  re- 
spect of  which  it  is  paid  in. 


No.  5. 

CONFESSION   OF  DEFENCE. 

[Heading/  as  in  Form  l.'\ 

The  pltuntiff  confesses  the  defence  stated  in  the 
paragraph  of  the  defendant's  defence  [or  of  the  defendant's 
lurther  defence.] 

No.  6. 

INTERROGATORIES. 

18     {Here  pat  the  letter  and  nwmber.) 

In  the  Supreme  Court. 

Between  A.  jB.,  plaintiff, 

and 
a  D.,  E.  F,  and  G.H,  defendants. 

Interrogatories  on  behalf  of  ^he  above-named  (plaintiff 
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or  defendant  C,  D)  for  the  examination  of  the  above-named 
(defendants  E.  F.  and  Q.  JBT.,  or  plaintiff) 

1.  Did  not,  &c. 

2.  Has  not,  &c. 
&c.,    &e.,    &c. 

{The  defendant  E.  F.,  is  required  to  answer 
the  interrogatories  numbered,  .) 

(The  defendant  0,  H,  is  required  to  ans^Joer 
the  interrogatories  numberd        .) 


No.  7. 

ANSWER  TO   INTERROGATORIES. 

(Heading  as  in  Form  6.) 

The  answer  of  the  above-named  defendant  E,  F.,  to  the 
interrogatories  for  his  examination  by  the  above-named 
plaintiff. 

In  answer  to  the  said  interrogatories,  I,  the  above-named 
E.  F,y  make  oath  and  say  as  follows : — 


No.  8. 

Affidavit  as  to  Documents. 

[Heading  as  in  Form  1.] 

I,  the  above-named  defendant  0,  D.,  make  oath  and  say 
as  follows : — 

1.  I  have  in  my  possession  or  power  the  documents  re- 
lating to  the  matters  in  question  in  this  suit  set  forth  in  the 
first  and  second  parts  of  the  firet  schedule  hereto. 

2.  I  object  to  produce  the  said  documents  set  forth  in 
the  second  part  of  the  said  first  schedule  hereto. 

3.  That  [here  state  upon  what  grounds  the  objection  is 
made,  and  verify  the  fa^ts  as  far  as  may  be,] 

4.  I  have  had,  but  have  not  now,  in  my  possession  or 
power  the  documents  relating  to  the  matters  in  question 
in  this  suit  set  forth  in  the  second  sdiedule  hereto. 
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5.  The  last-mentioned  documents  were'  last  in  my  pos  ■ 
session  or  power  on  [state  when.] 

6.  That  [here  state  what  has  becorae  of  the  last-mentioTied 
documentSy  and  in  whose  possession  they  now  are,] 

7.  According  to  the  best  of  my  knowledge,  information, 
and  belief,  I  have  not  now,  and  never  had  in  my  possession, 
custody,  or  power,  or  in  the  possession,  custody,  or  power 
of  my  solicitors  or  agents,  solicitor  or  agent,  or  in  the  pos- 
session, custody,  or  power  of  any  other  persons  or  person 
on  my  behalf,  any  deed,  account,  book  of  accounj},  voucher, 
receipt,  letter,  memorandum,  paper,  or  writing,  or  any  copy 
of  or  extract  from  any  such  document,  or  any  other  docu- 
ment whatsoever,  relating  to  the  matters  in  question  in  this 
suit,  or  any  of  them,  or  wherein  any  entry  has  been  made 
relative  to  such  matters,  or  any  of  them,  other  than  and 
except  the  documents  set  forth  in  the  said  first  and  second 
schedules  hereto. 


No.  9. 

NOTICE  TO  PRODUCE  DOCUMENTS. 

(Heading  as  in  Form  1.) 

Take  notice  that  the  {plaintiff  or  defendant)  requires 
you  to  produce  for  his  inspection  the  following  documents 
referred  to  in  your  [statement  of  claims  or  defence,  m' 
affidavit,  dated  the        day  of        a.  d.        ] 

Describe  documents  required. 

X.  Y. 

Solicitor  to  the 
ToZ. 

Solicitor  for 


No.  10. 

NOTICE  TO  INSPECT  DOCUMENTS. 

[Heading  as  in  Form  1.] 

Take  notice  that  you  can  inspect  the  documents  men^ 
tioned  in  your  notice  of  the  day  of  A.  D.  (exc^t 
the  deed  nurribered  in  that  notice)  at  (insert  place  of  in^ 
spection)    on  Thursday  next  the  inst.,   between  the 

hours  of  12  and  4  o'clock. 
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Or,  that  the  (plaintiff  or  defendant)  objects  to  giving 
you  inspection  of  the  documents  mentioned  in  your  notice 
of  the  day  of  A.  D.  ,  on  the  ground  that  (sto^ 

the^  ground)  : — 

No.  11. 

NOTICE  TO  ADMIT  DOCUMENTS. 

(Heading  as  in  Form  1.) 

Take  notice  that  the  plaintiff  (or  defendant)  in  this 
cause  proposes  to  adduce  in  evidence  the  several  documents 
hereunder  specified,  and  that  the  same  may  be  inspected  by 
the  defendant  (or  plaintiff),  his  solicitor  or  agent,  at  on 
,  between  the  hours  of  ;  and  the  defendant  (or 
plaintiff)  is  hereby  required,  within  forty-eight  hours  from 
the  last-mentioned  hour,  to  admit  that  such  of  the  said 
documents  as  are  specified  to  be  originals  were  respectively 
written,  signed,  or  executed  as  they  purport  respectively  to 
have  been ;  that  such  as  are  specified  as  copies  are  true 
copies;  and  such  documents  as  are  stated  to  have  been 
served,  sent,  or  delivered,  were  so  served,  sent,  or  delivered 
respectively ;  saving  all  just  exceptions  to  the  admissibility 
of  all  such  documents  as  evidence  in  this  cause. 
Dated,  &c. 

[Signed] 
To  E.  R,  Solicitor  [or  agent]  for 
defendant  [or  plaintifi*.] 

(?.  H.,  Solicitor,  [or  agent]  for  plaintifl^  [or  defendant] 

[Here  d^crihe  the  documenta,  the  manner  of  doing  which 
may  be  as  follows ;] 

Originals. 


Description  of  Doouments. 


Dfttet. 


Deed  of  covenant  between  A.  B,  and  C  D. 

first  part,  and  E.  F.  second  part   . 
Indenture  of  lease  from  A.  B,to  C,  D,  , 
Indenture  of  release  between  A,  B,,  C.  D,  first 

part,  etc 

Letter,  defendant  to  plaintiff   .... 
Policy  of  insurance  on  ffoods  by  ship  **  Isa* 

bella"  from  Oporto  to  London 
Memorandum  ot  agreement  between  C,  2>., 

captain  of  said  ship,  and  J^.  JF*.  .     *  . 

Bill  of  Exchange  for  XlOO  at  three  months, 

drawn  by  A.  B,  on  and  accepted  by  C  2)., 

indorsed  by  E.  F,  and  G,  H. 


January  1,  1S4S. 
February  1,  1848. 

February  2,  1848. 
March  1, 1848. 

December  3, 1847. 

January  1, 1848. 

May  1, 1849. 


NOVA  SCOTIA    JUDICATURE  ACT,   1884. 


223 


Copies. 


Original  or  Duplicate  served^ 

Dates. 

Bent  or  delivered,  when,  how 
and  by  whom. 

Register  of  baptism  of  A, 

B.,  in  the  parish  of 

X      .       .      .       . 

January  1, 1848. 

Letter— plaintiflP  to  defen- 

dant   .... 

February  1, 1848. 

Sent    by   General    Post, 
February  2,  1848. 

Notice  to  produce  papers, 

March  1,  1848. 

Served  March  2,  1848,  on 
defendant's    attorney 

• 

by  JE.  F.,  of 

Record  of  a  Judgment  of 

the  Supreme  Court  in 

an    action,   F.   S.   v. 

FN.         .        .        . 

Trinity  Term  10th 
Vict. 

Grant  under  the  Great  Seal 

of  Nova  Scotia  . 

January  1, 1780. 

No.   12. 


notice  to  admit  facts. 
(Headirig  as  in  Form  1.) 

Take  notice  that  the  plaintifi  [or  defendant]  in  this  cause 
requires  the  defendant  [o7'  plaintiff]  to  admit,  for  the  pur- 
poses of  this  cause  only,  the  several  facts  respectively 
hereunder  specified;  and  the  defendant  [or  plaintiff]  is 
hereby  required,  within  six  days  from  the  service  of  this 
notice,  to  admit  the  said  several  facts,  saving  all  just  excep- 
tions to  the  admissibility  of  such  facts  as  evidence  in  this 
cause. 

Dated,  &c. 

Q.  D.,  Solicitor,  [or  agent]  for  the  plaintiff, 
[or  defendant.] 

To  E.  F,y  solicitor  [or  agent]  for  the  defendant  [or  plaintiff.] 

The  facts,  the  admission  of  which  is  required,  are : — 

1.  That  John  Smith  died  on  the  1st  of  January,  1870. 

2.  That  he  died  intestate. 

3.  That  James  Smith  was  his  only  lawful  son. 

4.  That  Julius  Smith  died  on  the  1st  of  April,  1876. 

5.  That  Julius  Smith  never  was  married. 
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No.  13. 
ADMISSION  OF  FACTS,  PURSUANT  TO  NOTICE 

{Headinq  as  in  Fomi  1) 

V  The  defendant,  [or  plaintiff],  in  this  cause,  for  the  pur- 
poses of  this  cause  only,  hereby  admits  the  several  f^ts 
respectively  hereunder  specified,  subject  to  the  qualifications 
or  limitations,  if  any,  hereunder  specified,  saving  all 
just  exceptions  to  the  admissibility  of  such  facts,  or  any 
of  them,  as  evidence  in  this  cause. 

Provided  that  this  admission  is  made  for  the  purposes  of 
this  action  only,  and  is  not  an  admission  to  be  used  against 
the  defendant,  [or  plaintiff],  on  any  other  occasion,  or  by 
anyone  other  than  the  plaintiff,  [or  defendant,  or  party 
requiring  the  adviiaaion,] 

Delivered,  &c. 

E,  F.,  solicitor,  [or  agent],  for  the  defend- 
ant, [or  plaintiff] 

To  Q.  J?.,  solicitor,  [or  agent],  for  the  plaintifl^,  [or  defendant] 


Fiots  admittod. 

'      fDblaot to  which  they  m    ^' 

1. 

•dmitted. 

1. 

Tbat  John  Smith  died  on  the  let 

of  January,  1870. 

2. 

That  he  died  intestate. 

2. 

3. 

That  Jamee  Smith  was  his  law- 

3. 

But  not  that  he  was  his  onl/ 

ful  SOD. 

lawful  son. 

4. 

That  Julius  Smith  died. 

4. 

But  not  that  he  died  on  the  Ist 
of  April,  1876. 

6. 

That   Jnlius   Smith   never   was 
married. 

5. 

No*  14. 
NOTICE  TO  PRODUCfi  {GENERAL  PORM.) 

{Heading  as  in  Form  1.) 

Take  notice,  that  you  are  hereby  required  to  produce  and 
show   to   the  Court  on  the  trial  of  this  all  books, 

papers,  letters,  copies  of  letters,  and  other  writings   and 
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documents  in  your  custody,  possession,  or  power,  containing 
any  entry,  memonvndum,  or  minute  relating  to  the  matters 
in  question  in  this  ,  and  particularly 

Dated  the  day  of  18 

To  the  above-named 

(Signed) 
of 

agent  for 
h    solicitor    or  agent         (^  solicitor    n>r  the  above-named 


I 


No.  15. 

ISSUE. 

(Heading  as  in  Form  1.) 

Whereas  A.  B,  affirms,  and  (7.  Z).  denies  Qvere  sta/te  the 
question  or  questions  of  foAst  to  he  tried),  and  it  has  been 
ordered  by  the  Hon.  Jm*.  Justice  that  the  said  question 
shall  be  tried  [here  state  mode  of  tried,  whether  wiih  or 
nnthotU  a  jury),  theretore  let  the  same  be  tried  accordingly. 


No.  16. 

NOTICE  OF  TRIAL. 

{Heading  aa  i/n  Form  h) 

Take  notice  of  trial  of  this  [or  of  the  issues  in  this 

ordered  to  be  tried]  [or  ae  the  case  may  be]  in 
[or  as  the  case  may  be],  for  the  day  of 

next. 

jr.    F.,  plaintiffs  solicitor  [or  aethe  case  may  be,] 

Dated 

To  ^-y  defendant's  solicitor  [or  as  the  case  may  be.] 


No.  17. 

CEBTIFICATE  OF  OFFICER  AFTER  TRIAL  WITH  A  JURY. 

(Heading  aa  in  Form  L) 
I  certify  that  this  was  tried  before  the  Honorable 
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Mr.  Justice  with  a  special  jury  of  the  county  of 

on  the  12th  and  13th  days  of  November,  1884. 

The  jury  found  (state  findings.) 

The  judge  directed  that  judgment  should  be  entered  for 
the  plaintiff  for  S  with  cost  of  summons  [or  as  the  case 
may  he.'\ 

[Title  of  Officer.] 
The  day  of  18 


No.  18. 

Notice  of  Motion. 

[Headvng  cts  in  Form  1.] 

Take  notice,  that  the  court  will  be  moved                on 

day  the           day  of            18  at           o'clock 

in  the  forenoon,  or  so  soon  thereafter  as  counsel  can  be 
heard,  by            that 

Dated  the  day  of  18 

[Signed] 

of 
agent  for 

solicitor  for  the 
To 


No.  19. 

NoncE  OF  Discontinuance. 

[Headvng  as  in  Form  1.] 
Take  notice,  that  the  plaintiff  hereby* 

Dated  the  day  18 

[Signed] 
of 
agent    for 

solicitor    for  the  plaintiff 
To 


*  "Wholly  dlaoonfciniiet  this  aotdon,*'  or  "withdraws  lo  mooh  of  hla  olatm  In  ^u 
ftollon  M  relatef  to,"  fto. 

tif  Dot«g«liiik«Uthtd«feB(UDtiMld  **  M  •galnit  the  d«fMdMit,- *o. 
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No.    20. 

Notice  of  Cross-Examination  of  Deponents  at  Trul. 

[Headvag  as  in  Form  L] 

Take  notice  that  the  intend  at  the  trial  of  this 

action  to  cross-examine  the  several  deponents  named  and 
described  in  the  schedule  hereto  on  their  affidavits  therein 
specified. 

And  also  take  notice  that  you  are  hereby  required  to 
produce  the  said  deponents  for  such  cross-examination  be- 
fore the  court  aforesaid. 


Dated 

day 

of            18 

[Signed] 

Agent  for 
of 

Solicitor    for  the 

The  Schedule  above  referred  to. 

To 

Name  of  Deponeot. 

Date  when  Affidavit  FUed. 

No.   21. 

Notice  of  Renewal  of  Writ  of  Execution. 

[Headmg  as  in  Form  1,] 

Take  notice,  that  the  writ  of  issued  in  this  action 

directed  to  the  sheriff  of  and  bearing  date  the 

day  of  18    ,  has  been  renewed  for  one  year  from  the 

day  of  18 

Dated  the  day  of  18 

[Signed] 

Agent    for 

Solicitor    for  the 


To  the  Sheriff  of 
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No.  22. 

Affidavit  of  Service  of  Summons. 

[Heading  as  in  Form  1,] 

I  of  solicitor  for  the  above-named 

make  oath  and  say  as  follows : — 

I  did  on  the  day  of  18     ,  before  the  hour 

of  in  the  noon,  serve  the  above  named 

in  this  action  with  a  true  copy  of  the  summons  here- 
to annexed  marked  A,  by  leaving  it  at  the  of  the  said 

situate  with  there 

Sworn  at 

this 
day  of  188 

Before  me 


} 


This  affidavit  is  filed  on  behalf  of  the 


No.  23. 

AFFIDAVIT  IN  SUPPORT   OF  GARNISHEE  ORDER. 

In  the  Supreme  Court 

18  No. 

Between  Judgment  Creditor,  and  Judgment 

Debtor.  • 

I,  of  the  above-named  judgment  creditor 

[or  solicitor  for  the  above-named  judgment  creditor]  make 
oath  and  say  as  follows  : — 

1.  By  a  judgment  of  the  Court  given  in  this  action,  and 
dated  the  day  of  18  ,  it  was  adjudged  that  I  [or 
the  above-named  judgment  creditor]  should  recover  against 
the  above-named  jud^ent  debtor  the  sum  of  S  , 
and  costs  to  be  toxed,  and  the  said  costs  were  allowed  at 
$ 

2.  The  said  still  remains  unsatisfied  to  the  extent 
of            and  interest  amounting  to  $ 

8.     *  is  indebted  to  the  judgment  debtor  in 

the  sum  of  S        or  thereabouts. 

4.    The  said        is  within  the  jurisdiction  of  this  Court 
Sworn,  &c 

*  Nune,  addreM,  and  detoription  of  ffamishee. 
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No.  24. 

AFFIDAVIT  ON  INTERPLEADED. 

[Heading  aa  in  jFWm  /.] 
I        of 
the  defendant  in  the  above  action  make  oath  and  say  as 
follows : — 

1.  The  writ  of  summons  herein  was  issued  on  the 

day  of         18    ,  eaid  was  served  on  me  on  the        day  of 
18    . 

2.  The  action  is  brought  to  recover 

The  said        *in  my  possession,  but  I   claim   no  interest 
thereiiL 

3.  The  right  to  the  said  subject  matter  of  this  action  has 
been  and  is  daimed  f  by  one 

who  J 

4.  I  do  not  in  any  manner  collude  with  the  said  or 
with  the  above-named  plaintiff,  but  I  am  ready  to  bring 
into  Court  or  to  pay  or  dispose  of  the  said  in  such 
manner  as  the  Court  may  order  or  direct. 

Sworn,  &c. 


•It"  or  •••«.•• 
I  (dalm  in  writi 
X  State  expeotfttioD  of  luit  or  that  h«  hM  ahready  foed. 


t  If  (dalm  in  writing  make  the  writing  an  exhibit. 
Ahehaei* 


APPENDIX     C. 


Forms  of  Statements  of  Claim  to  be  used  pursuant  to 
Order  XIX,  Rule  6. 

SECTION  I. 

18    .    (Here  put  the  letter  and  number.) 

In  the  Supreme  Court. 

Writ  issued  the         of         18     .        . 

Between  A.  B., Plaintiff, 

and 

CD., Defendant. 

Statement  of  Claim. 
The  plaintiff,  &c. 

(or). 
The  plaintiffs  claim  is,  Ac, 

(To  beJiUed  up  in  manner  exemplified  in  the  following 
forms). 

The  plaintiff  claims  (as  in  foUowvag  forms^ 
Place  of  trial 

(Signed) 
Delivered  the        of        18 


SECTION    II. 

Actions  of  an  Equitable  Nature. 

No.  1. 

{Admvinistration,) 

The  plaintiff  is  a  creditor  of  X  F,  deceased,  of  whom  the 
defendant,  C  Z),  is  executor,  [or  administrator],  and  the 
defendant,  E  F,  is  heir  at  law  [or  devisee]. 
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Particulars  of  the  claim : 

Principal  due  on  the  bond  of  the  testator  [or 

intestate]  dated  the  of  18     . .     $2,000  00 

Interest  from  the  day  of         at  6  per  cent        250  00 

$2,250  00 

The  plaintiff  claims  to  be  paid  the  amount  due  to  him,  or 
to  have  the  real  and  personal  estate  of  the  said  X  Y  admin- 
istered. 

(Signed) 
Delivered 


No.  2. 
{Wilfid  DefavM.) 


1.  The  plaintiff  is  residuary  legatee  of  A.  B.,  of  the  city  of 
Halifax,  who  died  March  3rd,  1882,  having  made  his  will 
dat.cd  March  2nd,  1882,  and  appointed  the  defendants  hig 
executors,  who  proved  his  will  April  6,  1882. 

2.  Tlui  defendants  have  been  guilty  of  wilful  default  in 
not  getting  in  certain  property  of  the  testator. 

3.  Tlui  wilful  default  on  which  the  plaintiff  relies  is  as 
follows : — 

C,  D.  owed  to  the  testator  $1000,  in  respect  of  which 
no  interest  had  been  paid  or  acknowledgement  given 
for  five  years  before  the  testator's  death.  The 
defendants  were  aware  of  this  fact,  but  never 
applied  to  (7.  D.  for  payment  until  more  than  a  year 
after  testator's  deatn,  whereby  the  said  sum  was 
lost. 

The  plaintiff  claims  : — 

(1.)     Account  of  testator's  personal  estate  on  footing  of 
wilful  default. 

(2.)  .  Administration  of  the  testator's  personal  estate. 

(Signed) 

Delivered 


/ 


232  NOVA  SCOTIA  JUDICATURE    ACT,  1884. 


No.  3. 

(Dissohution  of  Pa/rtnerahip.) 

1.  The  plaintiff,  on  December  20th,  1875,  entered  into 
partnership  articles  with  the  defendant  for  10  years. 

2.  The  defendant  has  broken  the  partnership  articles  a» 
follows : — 

a. 
b. 
e. 

The  plaintiff  claims.' 

1.  Dissolution. 

2.  Accounts  and  inquiries, 

3.  A  receiver  and  manager. 

(Signed) 

Delivered- 


No.  4. 

(For  Accounfa.) 

1.  The  plaintiffs  are  executors  of  A,,  deceased. 

2.  From  the  year  1878  till  his  death  A  employed  the 
defendant  as  his  confidential  agent  in  the  management  of  a 
large  building  estate  at  X, 

3.  The  defendant  as  such  agent  received  large  sums  of 
money  for  the  said  A,,  for  which  he  refuses  to  account. 

The  plaintiff  claim : 

1.  Accounts  of  all  sums  received  and  paid  by  the  de- 
fendant as  agent  of  A. 

2.  Payment  of  the  amount  found  due. 

(Signed) 

Delivered. 


No.  5. 

(Foredosure  amd  Sale.) 

1.    The  plaintiff  is  mortgagee  of  lands  belonging  to  the 
defendant. 
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2..   The  following  are  the  particulars  of  the  mortgage : 

a.  (Date  and  namiea  of  mortgagor  and  mortgagee.) 

b.  (Sv/m  secv/red.) 

0.    (Rate  of  vnierest.) 

d.  (Property  subject  to  mortgage.) 

e,  (Amovmt  now  due,) 

(If  the  plaintiff' 8  title  is  a  derivative  title,  state  shortly 
ike  assignments  wnder  which  he  claims.) 

(If  the  plaintiff  is  m^yrtgagee  in  possession  add) : 

3.  The  plaintiff  took  possession  of  the  mortgaged  pro- 
perty on  the  of  ,  and  is  ready  to  account  as 
mortgagee  in  possession  from  that  time. 

The  plaintiff  claims  payment,  or,  in  default,  sale,  or  fore- 
closure (and  possession). 

(Signed) 

Delivered 


No.   6. 
(Redemption.) 


1.  The  plaintiff  is  mortgagor  of  lands,  of  which  the  de- 
fendant is  mortgagee. 

2.  The  following  are  the  particulars  of  the  mortgage : 

CL  (Date.) 

b.  (Svmi  secv/red.) 

c  (Rate  of  interest.) 

d.  (Property  subject  to  mortgage.) 

(If  the  plaimtiffs  title  is  derivative,  stale  shortly  the 
v/nder  which  he  davms.) 

(If  the  defendant  is  mortgagee  vn  possession  add)  : 

3.  The  defendant  has  taken  possession  [or  has  received 
the  rents]  of  the  mortgaged  property. 

The  plaintiff  claims  to  redeem  the  said  premises,  and 
to  have  the  same  reconveyed  to  him,  (and  to  have  pos- 
session thereof). 

(Signed) 

Delivered 


deeds 


234  NOVA  SCOTIA  JUDICATURE  ACT,   1884. 


No,  7. 

1.  By  a  settlement  on  the  marriage  of  A,  B,  and  C.  B., 
dated  January  10,  1850,  Whiteacre  was  demised  to  trustees 
for  99  years,  on  trust  after  the  deaths  of  A,  B,  and  C.  B.  to 
raise  $5000  for  the  younger  children  of  the  marriage  who 
should  attain  21. 

2.  A.  B.  died  February  15,  1870. 

3.  a  B.  died  June  10, 1875. 

4.  There  were  5  children  only  of  the  marriage  of  A.  B, 
and  C,  B.y  all  of  whom  are  now  living  and  have  attained  21. 
The  plaintiff  is  the  second  born  child. 

5.  The  defendants  were  on  April  5,  1877,  appointed 
trustees  of  the  settlement. 


The  plaintiff  claims : 

0  raised  by 
among  the  ] 

(Signed) 


1.    To  have  $5000  raised  by  sale  or  mortgage  and 
distributed  among  the  persons  entitled. 


Delivered 


No.  8. 

1.  On  November  12,  1880,  -4,  and  the  defendant  B, 
deposited  with  the  plaintiff  500  United  States  bonds  as 
securty  for  a  debt  of  $  and  interest  at  6  per  cent,  due 
from  A,  and  the  defendant  B,  to  the  plaintiff. 

2.  il.  died  March  12,  1881. 

3.  On  March  30,  1881,  administration  of  the  estate  of 
A,  was  granted  to  the  defendant  C. 

4.  $800  and  $30  for  interest  is  owing  to  the  plaintiff  on 
the  security  of  the  said  bonds. 

The  plaintiff  claimB  : 

1.  Sale  of  the  said  bonds. 

2.  Application  of  the  proceeds  in  payment  of  his  debt. 
8.    Distribution  oi  the  surplus  among  the  parties  entitled. 

(Signed.) 

Delivered. 
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No.  9. 

1.  By  a  settlement  dated  July  3rd,  1872,  on  the  marriage 
of  the  plaintiffs*  father  and  mother,  of  which  the  defendant 
A.  B,  and  oae  C.  D,  were  trustees,  the  plaintifis  are  absolutely 
entitled  on  the  deaths  of  their  father  and  mother. 

2.  On  August  6, 1874,  C,  D.  died  and  the  defendant  E, 
F,  was  appointed  in  his  place. 

3.  On  December  1, 1879,  the  plaintiffs'  father  died. 

4.  On  January  1,  1880,  the  plaintiffs'  mother  died. 

5.  The  defendants  have  committed  the  following  breaches 
of  trust  by: 

[a.]  Sale  of  S3000  Bank  Stock  and  investment  of  the 
proceeds  in  the  business  of  the  defendant  A,  B, 

[6.]  Sale  of  leasehold  property  worth  $5000  to  G,  H.  for 
$1000  [without  taking  any  proper  steps  to  ascertain  its 
value  or  to  obtain  such  value.J 

The  plaintiffs  claim : 

[1.]  The  replacement  of  $3000  Bank  Stock  and  $6  per 
cent  interest  on  the  proceeds  of  the  Bank  Stock 
sold  from  the  date  of  sale  till  replacement. 

[2.]  Payment  of  $4000  and  interest  at  6  per  cent,  per 
annum  from  the  date  of  the  sale. 

[Signed] 

Delivered 


No.  10. 


1.  By  a  settlement  dated  June  10, 1856,  upon  trust  for 
A  B  and  C  B  successively  for  life,  with  remainder  for  their 
children  who  should  attain  21,  the  following  property  was 
assured : — 

a.  A  sum  of  $5000  Dominion  Stock. 

b.  $4000  invested  on  mortgage  of  land  at  X 

c.  One-fifth  of  the  residuary  estate  of  D  deceased, 

subject  to  a  prior  life-interest. 

2.  On  August  15,  1862,  C  B  died. 

3.  On  Februrry  18,  1875,  A  B  died. 
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4.  On  September  10, 1879,  D  died. 

5.  A  B  and  C  B  had  five  children  only,  of  whom  the 
plaintiff  is  one. 

6.  The  defendants  are  the  present  trustees  of  the  settle- 
ment. 

The  plaintiff  claims : 

1.  Execution  of  the  trusts  of  the'settlement, 

2.  All  necessaryaccounts  and  inquries. 

3.  A  receiver. 

[Signed] 

Delivered. 


No.  11. 


1.  In  1865  a  marriage  was  arranged  between  A.  B.  and 
the  plaintiff 

2.  By  an  agreement  contained  in  two  letters,  dated 
February  10  and  12, 1866,  it  was  agreed  between  0.  J5.,  the 
father  of  A.  B,,  and  D.,  the  father  of  the  plaintiff,  that  each 
should  settle  S10,000  on  trust,  for  A,  B.  and  the  plaintiff 
successively  for  life,  with  remainder  on  the  usual  trusts  for 
the  children  of  the  marriage. 

3.  By  letter,  dated  March  7,  1865,  from  D.  to  Messrs. 
E.  S  Co,,  his  solicitors,  he  insi^cted  them  to  prepare  a 
settlement 

4.  A  settlement,  dated  April  25,  1865,  was  executed 
upon  the  marriage  of  A.  B.  and  the  plaintiff,  accidently 
omitting  to  give  a  life  interest  to  the  plaintiff  after  the  life 
interest  ot  A,  R 

5.  On  May  20, 1882,  A.  B.  died. 

6.  The  defendants  H.  and  K.  are  the  present  trustees  of 
the  settlement. 

7.  The  defendants,  L.  M.  and  jAT.,  are  the  only  children 
of  the  marriage. 

The  plaintiff  claims : 

Rectification  of  the  settlement. 

(Signed) 

Delivered. 
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No.  12. 

1.  By  an  agreement,  [or,  letters],  dated,  [or  made  ver- 
bally at  interviews  on  or  about]  the  day  ,  the 
plaintiff  agreed  to  sell  to  the  defendant  the  Uome  Farm, 
Annapolis,  for  9  The  sale  was  to  be  completed  on 
the        of 

[If  the  agreement  was  verbal — add] 

2.  The  agreement  so  entered  into  has  been  part  perform- 
ed as  follows  [state  how.] 

The  plaintiff  claims  specific  performance  of  the  above 
agreement  and  that  the  defendant  may  be  ordered  to  exe- 
cute a  proper  conveyance  of  the  premises  to  the  plaintiff 
[stating  m  each  case  vjhoit  the  defendant  is  required  specifi- 
cally to  do,] 

[Signed] 

Delivered   . 


No.  13. 


1.  By  will,  dated  January  6, 1864,  A,  devised  Whiteacre 
to  B.  C  and  D.  as  tenants  in  common. 

2.  On  March  10, 1865,  A.  died. 

3.  On  March  20, 1866*  A.'s  will  was  proved. 

4.  On  June  25, 1867,  B,  conveyed  to  the  plaintiff  his 
share  of  Whiteacre, 

6.     On  July  30,  1869,  C  conveyed  his  share  to  the 
defendants  on  trust  for  sale. 

6.  By  will,  dated  November  5, 1872,  D.  devised  his  share 
ampng  his  childi*en  equally. 

7.  On  December  2, 1872,  D.  died. 

8.  On  .December  15, 1872,  D,*s  will  was  proved. 

9.  There  were  10  children  of  D.  living  at  his  decease, 
some  of  ^whom  have  since  died. 

10.  Whiteacre  consists  of  a  mansion,  house  and  grounds. 


238  NOVA  SCOTLi  JUDICATURE    ACT,  1884. 

11.    A  sale  of  the  property  and  a  division  of  the  proceeds 
will  be  more  beneficial  than  a  division  of  the  property. 

The  plaintiff  claims : 

A  division  of  Whiteacre  among  the  parities  interested. 
{or,  a  sale  of  Whiteacre  and  a  distribution  of  the  proceeds 
among  the  parties  interested.) 

(Signed.) 

Delivered. 


No.  14. 

1.  By  will,  dated  August  10, 1882,  A,  devised  Whiteacre 
and  S10,000  to  defendant  on  trust  for  plaintiff. 

2.  On  August,  15,  1882,  A.  died. 

3.  On  August  30,  1882,  probate  was  granted  to  the  de- 
fendant, the  sole  executor. 

4.  The  plaintiff  is  an  infant  12  years  old. 
The  plaintiff  claims  : 

1.  That  the  plaintiff  may  become  a  ward  of  Court. 

2.  Administration  of  the  trusts  of  the  will  of  il.  so  far 
as  necessary. 

(Signed.) 

Delivered. 


SECTION  III. 

ACTIONS  INCLUDED  IN  ORDER  HI,  RULE  5,  CLASSfcS  A,   B,   C, 
D,  E,  AND  F. 

No.  1. 

The  plaintiff 's  claim  is  for  the  price  of  goods  sold  and 
delivered. 
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Particulars : — 

1881— 31st  December,— 

Balance  of  account  for  butcher's  meat  to  this  date,  $135  00 
1882 — 1st  January  to  31st  March- 
Butcher's  meat 72  50 


S207  50 
1882— Ist  February.— Paid 45  00 

Balance  due        .        .        .162  50 

Place  of  trial,  Halifax 

(Signed) 

Delivered 


No.  2. 

The  plaintiff's  claim  is  for  money  received  by  the  defen- 
dant for  the  use  of  the  plaintiff. 

Particulars : — 

1882.— 1st  January— 

To  amount  of  rents  of  No.  5  Smith  St,  collected 

by  the  defendant $200  00 

To  deposit  on  intended  sale  of  Eva  Villa        .     100  00 

Amount  due    .  $300  00 

Place  of  trial  Halifax. 

(Signed) 

Delivered 


No.  3. 

The  plaintiff's  claim  is  against  the  defendant  as  maker  of 
a  promissory  note  for  $250,  dated  1st  January,  1882,  pay- 
able four  months  after  date. 

Particulars : — 

Principal $250 

Interest 10 


Amount  due  .         .        .        $260 

Place  of  trial,  Port  Hood,  Co.  Inverness. 

(Signed) 

Delivered 
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No.  4. 

The  plaintiff's  claim  is  against  the  defendant,  as  accepix>r 
of  a  bill  of  exchange  for  $400,  dated  1st  January,  1882, 
drawn  by  A,  B.,  payable  three  months  after  date  to  the 
order  of  E.  F,,  and  indorsed  to  the  plaintiff. 

Particulars : 

Principal  due 8  400 

Interest 16 


Amount  due  8  416 


(Signed) 

Delivered 


No.  5. 


The  plaintiff's  claim  is  against  the  defendant  A,B,tLa  ac- 
ceptor, and  against  the  defendant  C.  D.  as  drawer,  of  a  bill 
of  exchange  for  8500,  dated  1st  January,  1882,  payable 
three  monuis  after  daie,  and  indorsed  b^  the  defendant  C. 
D,  to  the  plaintiff,  of  the  dishonor  of  which  on  presentation 
the  defendant  C.  D.  had  notice. 


Particulars : 

Principal 

Interest  .... 

8  500 
20 

Amount  due 

.      8  520 

Place  of  Trial,  Town  of  Pictou. 

(Signed) 

Delivered 

No.  6. 

The  plaintiff's  claim  is  against  the  defendant  as  drawer 
of  a  bUl  of  exchange  for  8600,  dated  1st  March,  1882, 
drawn  upon  A,  B.,  payable  to  the  plaintiff  three  months 
after  date  which  was  duly  presented  for  payment  and  dis- 
honoured, but  A.  B.  had  no  effects  of  the  defendant  nor 
was  there  any  consideration  for  the  pajrment  of  the  said 
bill  by  the  said  A.  B. 

Particulars  (as  in  Form  4.) 

Place  of  trial 

(Signed) 

Delivered 
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No.  7. 

The  plaiatiff's  claim  is  for  principal  and  interest  due 
on  the  defendant's  bond  to  the  plaintiff,  dated  1st  Janu- 
ary, 1873,  conditioned  for  payment  of  $200,  on  the  26th 
December,  1873. 

Particulars : — 

Principal $160 

Interest 2 

Amount  due  $152 

iPlace  of  trial,  Trura 

(Signed) 

Delivered 


No.  8. 

The  plaintiff's  claim  is  for  principal  and  interest,  due 
cinder  a  covenant  in  a  deed,  dated  the  1st  of  January,  1882. 

Particulars : — 

Principal  ......        $500 

Paid  20 

Principal  due  ......        $480 

Interest  ......  3 

Amount  due  .  $483 

Place  of  trial,  Halifax. 

(Signed) 

Delivered 


No.  9. 

The  plaintift's  claim  is  for  the  price  of  goods  sold  and 
delivered  by  the  plaintiff  to  E,  F.,  under  the  following 
^raarantee  — 
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Sm, 

2nd  February,  1882. 

In  consideration  of  your  supplying  goods  to  E.  F,,  I 
undertake  tg  see  you  paid. 

Yours,  &C. 
To  Mr.  A.  B.  (plaintiff)  C.  D.  defendant 

Particulars : — 

1882. 
25  March,  55  tons  of  coal  at  S5  $275.00 


Amount  due  . 
Place  of  trial,^ 

(Signed) 

Delivered 


No.  10. 


The  plaintiff's  claim  is  against  the  defendant  A,  B,,  as 
principal,  and  against  the  defendant  0,  D.,  as  surety  for  the 
price  of  goods  sold  and  delivered  by  the  plaintiff  to  A.  B., 
on  the  guarantee  by  C  D.,  dated  the  2nd  of  February,  1882. 

Particulars : 

2nd  February— Goods       ,  S200  00' 

8rd  March— Goods     .        .        .        .-  100  00 

17th  March— Goods  ....  80  00- 

5th  April— Goods      ....  30  00 

Amount  due  $410  OO 

Place  of  trial,  Windscar 


(Signed) 


Delivered 


No.   11. 


The  plaintiff^s  daim  is  against  the  defendants  as  trustees- 
under  tne  settlement  upon  the  marriage  of  A.  B.  and  X.  Y^ 
dated  January  1st,  1870,  whereby  $10,000  invested  on 
mortgage  of  land  at  Z.  was  vested  in  the  defendants  as 
trustees  upon  trust  to  pay  the  income  thereof  half-yearly 
to  the  pkantiff. 

Particulars  r — 

1882,  December  26tb>  half  a  year's  inomie    .    .    9909 
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No.    12. 

See  Sect  VI.,  Form  No.  1. 

(Landlord  against  Tenant.) 


SECTION  IV. 


Actions  for  Damages  for  Breach  of  Contract  or  Duty 

ARISING  out  of  CONTRACT. 

No.  1. 

1.  The  plaintiff  has  suffered  damage  by  breach  of  con- 
tract for  sale  and  delivery  by  the  defendant  to  the  plaintiff 
of  100  tons  of  pig  iron  at  $20  per  ton  to  be  delivered  on 
rail  at  Halifax,  on  the  15th  of  March,  1882. 

2.  The  defendant  did  not  deliver  any  (or  tons,  as  the 
case  may  be)  of  the  said  iron. 

Particulars  of  damage : — 

Loss  of  profit  at  ^  per  ton  on  lOG  tons    .    .     $400 

The  plamtiff  claims  $400. 

Place  of  trial,  Halifax. 

(Signed) 

Delivered 


No.  2. 

I  •  The  plaintiff  has  suffered  damage  by  breach  of  a  con- 
tract between  the  plaintiff  and  the  defendanti  for  sale  and 
delivery  of  100  sacks  of  flour  known  as  seconds  at  $6  per  sack. 

2.  80  sacks  delivered  were  inferior  to  seconds,  and  20 
sacks  were  not  delivered. 

Particulars  of  damage : — 

80  sacks  at  tl-  t  80 

S0sacksat$l.S5.    ...  25 


The  plaintiff  claims  $105. 
Place  of  trial,  Windsor. 


$105 
(Signed) 


Delivered 
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No.  8. 

1.  The  plaintiff  has  8u£Fered  damage  by  breach  of  a 
charter-party  dated  the  10th  of  March,  1882,  between  the 
plaintiff  and  the  defendant  of  the  ship  "  Mary." 

2,  The  ship  was  detained  at  the  port  of  loading. 
Particulars  of  damage : — 

^^^^'    ^"to  ^     l^^  ^y^'  detention  beyond   the 

J       10    1  demurrage  days  at  $80  per  day.      $800 

The  plaintiff  claims  $800. 

Place  of  trial,  Halifax. 

(Signed) 

DeKyered 


No.  4. 

1.  The  plaintiff  haa  suffered  damage  by  breach  of  con- 
tract by  bill  of  lading  of  goods  shipped  by  the  plaintiff  on 
board  the  <<  Jane,"  signed  by  the  defendant,  dated  the  Ist  of 
January,  1888. 

2.  50  bales  of  cotton  were  delivered  in  a  damaged  con* 

dition. 

Particulars  of  damage : — 

50  bales  at  $10.  .         .        $500 

The  plaintiff  claims  $500, 

Place  of  trial.  Town  of  Pictou. 

(Signed) 

Delivered 


No.  5. 

1.  The  plaintiff  has  suffered  damfige  by  breach  of  contract 
by  bill  of  lading  of  goods  shipped  by  the  plaintiff  signed  by 
the  master  of  the  ship  '*  Mary  "  as  the  defendant's  agent, 
dated  the  Ist  of  January,  188%. 

2.  50  quarters  of  wheat  were  deliyered  in  a  damaged  con- 
dition, and  100  quarters  were  not  delivered. 
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Particulars  of  damage  :— 

100  quarters  at  $8.00    ....         $800 
50  quarters  at  $1.00   .  .  50 

$850 

The  plaintiff  claims  $850. 

Place  of  trial,  Guysboro',  in  the  Co.  of  Guysboro'. 

(Signed) 
Delivered 


No.   6. 

The  plaintiff  was  interested  to  the  amount  of  $         under 
a    marine  policy  of  insurance  for   that  amount,  dated  the 
of  18      ,  on  the  ship  "  Hero,"  subscribed  by  the 

defendant  for  $     . 

Particulars : — 

1.  Valued  w  open :— Valued  at  $20,000. 

2.  Voyage : — At  and  from  Cardiff  to  Valparaiso. 

3.  (  Or,  Hme : — From  noon  of  1st  January,  1888,  to  noon 

of  Ist  January,  1883). 

4.  Premium  to  defendant : — $         per  cent. 

5.  Perils  insured  against  causing  loss : — Of  the  seas. 

6.  Loss: — ^Total  (or  exceeding  8  per  cent.) 
The  plaintiff  claims  $ 

Place  of  trial,  Truro. 

(Signed) 

Delivered 


No.  7. 

The  plaintiff  has  suffered  damage  from  the  defendants' 
negligence  in  carrying  the  plaintiff  as  a  passenger  by  railway 
from  New  Glasgow  to  Antigonish,  causing  personal  injuries 
to  the  plaintiff,  in  a  collision  near  St.  James'  River,  on  the 
15th  January,  1888. 
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Particulars  of  expenses,  &c. : — 

Loss  of  15  weeks'  salary  as  clerk  at  $10  per  week,   f  150  00 
Dr.  Smith.  ...  .        50  OO 

Nurse  for  6  weeks.  ...  .        24  00 


$  224  00 


The  plaintiff  claims  $224. 
Place  of  trial,  Antigonish. 


(Signed) 
Deliyered 


No.  8. 


1.  The  plaintiff  has  suffered  damage  from  the  defendant's 
negligence  in  his  conduct  for  the  plaintiff,  as  his  solicitor, 
of  business  undertaken  by  the  defendant  on  the  plaintiff's 
retainer. 

2.  The  negligence  was  in  making  an  application  under 
Order  .,  Rule  .,  in  the  case  of  A.  B.  (the  plaintiff)  vs.  (7. 
D.,  where  the  case  was  one  of  unliquidated  damages  and  not 
of  debt. 

Particulars  of  damage : — 

Taxed  costs  paid  to  defendant  on  dismissal  of  summons  $ 

The  plaintiff  claims  $ 

Place  of  trial, 

(Signed) 

Delivered 


No.  9. 

1.  By  a  repairing  covenant  contained  in  a  lease  under 
seal  from  the  plaintiff  to  the  defendant,  dated  the  1st  of 
January,  1876,  of  a  house  No.  401  Bedford  Row,  for  seven 
years  fyom  the  25th  of  December,  1875,  the  defendant 
covenanted  to  keep  the  premises  in  such  repair  and  con- 
dition as  therein  mentioned. 
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2.  The  premises  were  daring  the  term  out  of  such  repair 
as  was  required  by  the  covenant. 

S.  They  were  yielded  up  out  of  such  repair  at  the  expir- 
ation of  the  term. 

4.  Particulars  of  dilapidations  were  delivered  to  the  de- 
fendant's solicitor  on  the  of  18  .  and  exceed  three 
folios. 

The  plaintiff  claims  $ 

Place  of  trial, 

(Signed) 

Delivered 


No.   10. 


1.  The  plaintiff  has  suffered  damage  by  breach  of  promise 
by  the  defendant  to  marry  her  on  the  of  (or,  within 
a  reasonable  time,  which  elapsed  before  action),  (or,  on  the 
death  of  A.  B.,  which  happened  before  action). 

2.  The  defendant  refused  to  marry  the  plaintiff  on  the 
of  (or,  within  a  reasonable  time)  (or,  on  the  death 

of  A.  B.) 

Particulars  of  special  damage. 

{As  the  case  may  be,  if  any.) 

The  plaintiff  claims  $ 

Place  of  trial 

(Signed) 

Delivered 


SECTION   V. 


Actions  claiming  Injunctions,  Damages,  ob  Declara- 
tions OF  Right  founded  on  Wrongs. 

No.   1. 

The  plaintiff  has  suffered  damage  by  the  defendant  wrong- 
fully  depriving  the  plaintiff  of  two  casks  of  oil  by  refusing  to 
give  them  up  on  demand  (or,  throwing  them  overboard  out 
of  a  boat  in  the  London  Docks,  &c.) 
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(If  any  special  damage  is  claimed,  add) — 
Particulars  (Jill  them  in.) 
The  plaintiff  claims  $500. 
Place  of  trial,  Hali&x. 


(Signed) 
Delivered 


No.  2. 

The  defendant  detained  from  the  plaintiff  the  plaintiff  V 
goods  and  chattels,  that  is  to  say,  a  horse,  harness  and  gig. 

The  plaintiff  claims  a  return  of  the  said  goods  and  chattels- 
or  their  value,  and  $100  for  their  detention. 

Place  of  trial,  Annapolis  in  the  County  of  Annapolis. 

(Signed) 

Delivered 


No.  8. 

The  plaintiff  has  suffered  damage  from  personal  injuries  to 
the  plaintiff  and  damage '  to  his  carriage,  caused  by  the 
defendant  or  his  servant  on  the  15th  of  January,  1882, 
negligently  driving  a  cart  and  horse  in  Granville  street. 

Particulars  of  expenses,  &c., 


Charge  of  Mr.  Smith,  surgeon, 

$100  00 

Chnrge  of  Mr.  Jones,  coachmaker. 

80  00 

$180  00 

The  plaintiff  claims  $180. 

Place  of  trial,  HaUfax. 

(Signed) 

Delivered 
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No.  4. 

.  The  plaintiff  as  ezecator  of  C  D.  deceased,  britigs  this 
action  for  the  benefit  of  Eva,  the  wife,  and  William  and 
Margaret  and  Dorothea  the  children  of  O.  D.  (as  the  case 
may  be)  who  have  suffered  damage  from  defendant's  negligence 
in  carrying  the  said  C  D.  by  ominbus,  whereby  the  said  O,  D. 
was  killed  in  Eentville  on  the  15th  of  January,  1882. 

Plaintiff  claims  $1000. 

Place  of  trial,  Halifax. 


No.  6. 

The  plaintiff  has  suffered  damage  from  injuries  to  his  ship 
the  **  Betsy,"  aud  the  cargo  on  b^rd  thereof,  by  a  collision 
with  the  ship  '*  Jane,'"  caused  by  the  negligent  navigation 
thereof  by  the  defendant  or  his  servants  in  the  Harbo^  of 
Halifax,  on  the  Ist  of  February,  1^88. 

Particulars  of  loss  and  expenses  : — 

1.  Charges  of  Jones  &  Co.,  shipwrights,  $2l00. 

2.  Loss  of  use  of  ship  from  Ist  of  Februery,  1888,  to  1st 

of  March,  1883,  $1000. 

Particulars  of  damage  to  cargo : — 

(^Insert  them) 

The  plaintiff  claims  $ 

Place  of  trial,  Halifax. 

(Signed) 

DeUvered 


No.  6. 

The  defendant  has  infringed  the  plaintiff's  patent.  No. 
14,084,  granted  for  the  term  of  14  yeai^,  from  the  Slst  May 
1880,  for  tertain  improvements  in  the  manufacture  of  iron 
and  steel.  Whereof  the  plaintiff  was  the  first  inventor. 
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The  plaintiff  claims  an  injunction  to  restrain  the  defendant 
irom  farther  infringement  and  $500  damages. 

Particulars  of  breaches  are  delivered  herewith. 

Place  of  trial,  Amherst. 

(Signed) 

Delivered 


No.  7. 

The  defendant  has  infringed  the  plaintiff  *s  copyright  in  a 
book  entitled  *<The   History  of  Rome,"  registered  on  the 
day  of 

Particulars  of  special  damage  are  as  follows : 

Loss  of  sale  of  50  copies.  .         .         $S50 

Loss  of  profit  in  the  copyright.       .  250 


The  plaintifl[  claims  $500. 
Place  of  trial,  Windsor. 


$500 

(Signed) 

Delivered 


No.  8. 

1.  The  defendant  has  infringed  the  plaintiff *s  trade  mark. 

2.  The  trade  mark  is  (describe  it). 

{If  the  plaintiff  is  not  the  original  proprietor  of  the 
trade  mark^  show  shortly  how  his  title  is  derived). 

8.     The  following  are  the  acts  complained  of,  viz  : 

{Set  them  out.) 

The  plaintiff  claims  an  injunction  to  restrain  the  defend- 
ant, his  servants,  and  agents,  from  infringing  the  plaintiflfs 
said  trade  mark,  and  in  particular  from  {stating  any  particu- 
lar injunction  sought.) 


The  plaintiff  also  claims  an  account  or  damages 

(Signed) 


delivered 
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No.  9. 

The  plaintiff  has  suffered  damage  from  the  seduction  and 
carnally  knowing  by  the  defendant  of  O.  H.  the  (daughter 
and)  servant  of  the  plaintiff. 

Particulars  of  special  damage  are  as  follows : 

Loss  of  service  hrom  the  let  of  March,  to 

the  30th  November,  1882.         .        $200  00 
Nursing  and  medical  attendance.  50  00 


The  plaintiff  claims  $250. 
Place  of  trial,  Lunenburg, 


$250  00 


(Signed) 

Delivered 


No.  10. 


1.  The  plaintiff  is  the  owner  for,  lessee]  and  occupier  of 
a  house,  700  Park  street,  Halifax,  in  which  are  the  following 
ancient  lights ; — 

(1.)  The  kitchen  window  in  the  basement  on  the  south 
side. 

(2.)  The  two  back  dining  room  windows  on  the  ground 
floor  on  the  south  side. 

(S.)  The  landing  window  and  back  drawing  room  window 
on  the  south  side. 

S.  The  defendant  is  erecting  a  building,  which  will,  if 
not  stopped,  materially  diminish  the  light  coming  through  the 
said  windows. 

The  plaintiff  claims  an  injunction  to  restrain  the  defendant, 
his  contractors,  servants  and  workmen,  from  continuing  the 
erection  of  the  building,  so  as  to  obstruct  or  diminish  the 
access  of  light  to  the  said  windows  or  any  of  them. 

The  plaintiff  will  also,  if  necessary,  claim  to  have  the  said 
building  pulled  down,  or  damages  for  the  injury  he  will  sus- 
tain, if  the  same  is  completed  and  not  pulled  down. 

(Signed) 

Delivered 
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No.    11. 

The  plaintiff  has  suffered  damage  from  offensive  and  pes- 
tilential smells  and  vaponrs  caused  by  the  defendant  in  the 
plaintiff's  dwelling  house,  No.  15  James  street,  Truro. 

The  plaintiff  claims : — 

(1.)     $860.00. 

(2.)  An  injunction  to  rest^in  the  defendant,  from  the 
continuance  or  repetition  of  the  said  injury  or  the 
committal  of  any  injury  of  a  like  kind,  in  respect 
of  the  same  property. 

Place  of  trial,  Truro,  in  the  County  of  Colchester. 

(Signed) 

Delivered 


No.  12. 


1.  The  plaintiff  is  the  owner  [or  lessee]  and  occupier  of  a 
farm  known  as  ,  through  which  there  runs  a  river 
known  as 

2.  The  defendant  or  persons  in  his  employ  pollute  the 
water  in  the  said  river  by  passing  into  the  same  the  refuse  of 
the  defendant's  dye  works,  situate  higher  up  the  said  river. 

The  plaintiff  claims  an  injunction  to  restrain  the  defend- 
ant, his  servants  and  agents  from  sending  from  the  said  dye 
works  into  the  said  river  any  matter  so  as  to  pollute  the 
waters  thereof,  or  to  render  them  unwholesome  or  unfit  for 
use,  to  the  injury  of  the  plaintiff,  (or  as  the  case  may  be.) 

The  plaintiff  will  also  claim  damages  in  respoct  of  the  said 
nuisance. 

Place  of  trial, 

(Signed) 

Delivered 
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No.  18. 

1.  On  Slst  January,  1888,  the  defendant  issued  a  pros- 
pectus to  the  publlic,  relating  to  the  A,  B.  Company, 
Limited. 

2.  On  Feb.  1st,  1888,  the  plaintiff  received  a  copy  of  this 
prospectus. 

3.  The  plaintifi  subscribed  for  ICO  shares  in  the  Company 
on  the  faith  of  this  prospectus. 

4.  The  prospectus  contained  misrepresentations,  of  which 
the  following  are  particulars : 

(a.)  The  prospectus  stated  **,  .  .  whereas  in  fact  .  .  . 
(6.)  The  prospectus  stated '^  .  .  whereas  in  fact  .  .  . 
(c.)     The  prospectus  stated  '^  .  *  whereas  in  fact  .  .  . 

5.  The  defendant  knew  of  the  real  facts  as  to  the  above 
particulars. 

6.  The  following  facts,  which  were  within  the  knowledge 
of  the  defendants,  are  material,  and  were  not  stated  in  the 
prospectus : 

7.  The  plaintiff  has  paid  calls  to  the  Company  to  the  ex- 
tent of  $2000. 

The  plaintiff  claims : 

1.  Repayment  of  $2000  and  interest 

2.  Idemnity. 

(Signed) 

Delivered 


No.  14. 


The  plaintiff  has  suffered  damage  from  the  defendant  in- 
dacing  the  plaintiff  to  buy  the  goodwill  and  lease  of  the 
George  Hotel,  Windsor,  by  fraudulently  representing  to  the 
plaintiff  that  the  takings  of  the  said  hotel  were  $80  a  week, 
whereas  in  fact  they  were  much  less,  to  the  defendant V 
knowledge. 
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Particulars  of  special  damage : — 

[FiU  them  in.} 

The  plaintiff  claims  $ 

[Signed] 

Delivered 


No.    16. 


The  defendant  maliciously  and  without  reasonable  and  pro* 
bable  cause  preferred  a  charge  of  larceny  against  the  plaintiff 
before  a  justice  of  the  peace^  causing  the  plaintiff  to  be  sent 
for  trial  on  the  charge  and  imprisoned  thereon,  and  prose- 
cuted the  plaintiff  thereon  at  the  Supreme  Court,  at  Ficton, 
where  the  plaintiff  was  acquitted. 

Particulars  of  special  damage  :— 

Messrs.  L.  &  L's  bill  of  costo,  $S00. 

Loss  in  business  from  January  1,  188S|  to  February  1S« 
1888,  $500. 

The  plaintiff  claims  $800. 

Place  of  trial, 

[Signed] 

Delivered 


SECTION     VI. 

AcTioirs  FOR  Rbootsrt  of  Land,  &c. 

No.  1. 

1.  The  plaintiff  is  entitled  to  the  possession  of  a  hm  and 
premises  called  Church  Farm,  in  the  township  of  Clement 
in  the  County  of  Annapolis,  which  was  let  by  the  plaintiff 
to  the  defendant  for  the  term  of  three  years,  from  the  29th 
of  September,  1879;  which  term  has  expired  [or  as  tenant 
from  year  to  year  from  the  29th  September,  1875,  which  said 
tenancy  was  duly  determined  by  notice  to  quit  expiring  on 
the  29th  of  September,  1881.] 

The  plaintiff  cldms  possession  and  $200  for  mesne  profits. 

Place  of  trial,  Annapolis. 

[Signed] 

Deliyered 
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No.   «. 

1-     The  plaintiff  is  entitled  to  the  possession  of  Blackacre, 
in  the  township  of  [or^  of  No.  2  Bridge  St.^  Pictou], 

in  the  County  of 

2.     On  and  before  the  of"  188     ,  A.  B. 

was  seized  in  fee  and  in  possession  of  the  premises. 

8.     On  the  of  188     ,  the  said  A  £.  died 

so  seized^  whereupon : 

4.  The  estate  descended  to  the  plaintiff^  his  eldest  son, 
and  heir-at-law. 

5.  After  the  death  of  the   said  A.  B.j   the   defendant 
wrongfully  took  possession  of  the  premises. 

The  plaintiff  claims : 

1.     Possession  of  the  premises. 
%.     Mesne  profits  from  the  of 

Place  of  trial. 

(Signed) 

Delirered 


APPENDIX     D 


Forms  of  Defence  to  be  used  Pubsuant  to  Ordeb 
xix.,  rxjle  6. 


SECTION  I. 
General    Form. 

18  No. 

In  the  Supreme  Court. 

Between  plaintiff^  and  defendant. 

Defence* 

The  defendant  says  that : 

J  }    [To  be  filled  up  in  the  manner  exemplified  in  the 
'  i  following  forme. "] 

[Signed] 

Deliyered. 


Counter-claim. 

The  defendant  says  that : 

1.  )      [To  be  filled  up  in  the  manner  exemplified  in  the 
8.  >  foUovnng  forms.] 

[Signed] 

Delivered 
The  defendant  counterK^laims. 


[Signed.] 

Del 


livered* 
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Defence  and  Counter-claim. 

Defence. 
The  defendant  says  :^- 

M      {To  be  filled  up.) 

Ootinter-claim. 

The  defendant  repeats  paragraph  2  of  his  defence^  and  says 
that: 


J-  \     (To  befitted  up.) 

The  defendant  counter-claims. 


(Signed) 

Delivered. 


SECTION  II. 

TO   ACTIONS   OF   AN   BQUITABLB  NATT7RB* 
APPBNBIX   O.y   SEC.  II. 

(To  Actions  for  AdminisisratiorL) 
1.     The  defendant  do  not  admit  the  plaintiff's  ckim. 

The  defendant  A.  B.,  admits  the  plamtiff's  claim,  but  not 
Assets. 

(or) 
The  defendant  O.  2>.,  admits  assets,  but  not  the  plaintiff's 
claim. 

t.     The  claim  is  barred  by  the  Statute  of  limitaions. 
(State  which.) 

8.     Payment  was  made  by  deceased. 

4.  The  claim  is  frudalent  in  the  following  particulars  : 

(Set  out  particulare.) 

5.  The  defendant  is  entitled  to  a  set  off,  of  which  tibe 
following  are  the  particulars  ; 

(Set  out  particulars.) 
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6.  The  claim  ym  r^^aj9^  b][  de^  dated  of 

7.  Notice  was  giyen  apdi  assets  distributed  under 
Cap.  of 

Particulars,  of  the  Notice. 

Adyertisements  in  the        of  Janunry  1,  1880. 

N.  Y.  Herald,  Feb.,  1881. 
'«  London  Times,  Jan.  25,  1881. 

{CUving  the  titles  of  the  newspapers  and  the  daie»,  of 
those  in  which  the  advertisement  appeared.) 

8.  The  personal  estate  of  the  testator  is  sufficient  ta  paj 
the  plaintiff  his  debt  if  established.  « 

9.  The  d^&ndiiiit  is  not  heir-at-law  or  devisee  of  the  de- 
ceaofid^ 

(Signed) 

Delivered 


No.  L 

{To  Actions  for  Foreclosure.) 

1.     The  defendant  did  not  execute  the  mortgage. 

S.     The  mortgage  was  not  assigned  to  the  plaintiff  (if 
more  than^  on^,  amgfmmt.  i^  O^V^  ^  which  is  denied.) 

S.    GQi0  debt  ici  bamid  bjr.  the.  Statute,  of^  Idmitatbns. 

4|    Paympn^jh^jve  been  made^  viz  :-:- 

10  July,  1874,  $1000. 
18  October,  1876,  $600. 

5.  The  plaintiff  took  possession  on  the  of 
and  has  received  the  rent?  ever  rince. 

6.  The  plaintiff  rc^easeda  the.  debt  by  deed,  dated  1  Jane, 

188S. 

7.  The  defendant  conveyed  all  his.  interes^  to  4.  JS.»  by 
deed  dated  26  Noveinlier,  1880. 

ITie  defend^pt  claims  :— 
*  ll  ^  Account 
S.     Be-conveyance. 

(Sfened) 

Delivered 
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lia.  9: 
{To  mme  by  AWegedJ  second  Incv/mBrcmcer,  who 

S. 
8. 
4. 
6. 

6. 


(As  in  preceding  Form.) 


7.  By  a  deed  dated  Ist  June,.l880^  die  mortgagojr^  A.  B., 
mortgaged  the  property  in.  question  to  the  defendant  to 
secure  35000,  and  interest  at  5  per  cent,  per  ammm. 

The  defendant  claims  :— 

1.  A  declaration  of  priority  and  foreclosure  (and  a  re- 
<«rer.> 

<Signed> 

Delivered 

{lif  ihe  plainUfi  claims  payment  of  the  mortgage  debt,,  the 
defendant  must,  if  ne  disputes  his  lioBiKty^,  show  the 
grounds  on  which  he  does  so,  as  in  other  cases  of  debt; 
or  he  can  claim  indtmnity,  anainsl.  th^  ownmr  oft  the 
equity  of  redemption  under  Order  XVI,  Rule  49.) 


To  a^^ions  for  Redemptibm 

1.     The  pbdntifF'ar'  right  tkr  redeem*  iv  bamd^  by  the 
Statute  of  Limitations.— <>9iMr«rAioAi) 

S.     The  plaintiff  assigned  all  interest  in  the  property  to 
A.B. 

8i    The  defendants  by'  deed,  dirtiBd^  the'         dayr  of         , 
«86i§ped  all  his  intenst  uji  thr  mort||ag»^deb^  and  property 
aprised'in  the  morCgogo^ta  ill.  JBl 


4;     The.  defendiftt  nftrac.  took,  possessibn  of  the  mortgaged 
property,  or  received  the  rants  tfattDBsf. 

(If  the  defendaaU  admits  possession  for  a  time  only,  he 
should  stcds  the  time,  and  deny  possession  beyond  what 
he  admits.) 

(Signed) 

Deliyered 
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{To  Actions  for  Specific  Performomoe,) 

1.  The  defendant  did  not  enter  into  the  agreement 

2.  A.  B,  was  not  the  agent  of  the  defendant  (if  alleged 
by  plaintiff.) 

8.  The  plaintiff  has  not  performed  the  following  condi- 
tions.— (  Oonditions. ) 

4.  The  defendants  did  not. — (Alleged  acts  of  part  per- 
formance.') 

5.  The  plaintiff 's  title  to  the  property  agreed  to  be  sold 
is  not  such  as  the  defendant  is  bound  to  accept  by  reason  of 
the  following  matters : — (State  tohy,^ 

6.  The  Statute  of  Frauds  has  not  been  complied  with. 

7.  The  agreement  is  uncertain  in  the  following  respects 
—(State  them.) 

8.  (or)  The  defendant  has  been  guilty  of  delay ; 

9.  (or)  Xhe  defendant  has  been  guilty  of  fraud  (or  misre- 
presentation) ; 

10.  (or)  The  agreement  is  unfSur ; 

11.  (or)  The  agreement  was  entered  into  by  mistake. 

The  following  are  particulars  of  (8),  (9),  (10),  (11),  (or 
as  the  case  may  be.) 

12.  The  agreement  was  rescinded  under  Conditions  of  Sale, 
No.  11,  (or,  by  mutual  agreement.) 

(Signed) 

Delivered. 

(In  eases  where  damages  are  claimed  and  the  defendant 
disputes  his  liability  to  damages,  he  mtist  deny  the 
agreement  or  the  alleged  breaches,  or  show  tohat- 
ever  other  grounds  of  defence  he  intends  to  rdy  on, 
e.  g..  Statute  qf  Limitations,  (Mccord  and  satiefaC' 
tion,  release,  fraud,  &c.) 
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SECTION    III. 

To  Actions  included  in  Order  III.,  Rule  5,  Classes 

A.  B.,  C.  D.,  E.  AND  F. 
(To  Actions  on  BilU  of  Exchange,  Promissory  Notes,  or  Cheeks,) 

1.  The  defendant  did  not  accept  the  bill. 

2.  The  defendant  did  not  make  the  note. 

3.  The  defendant  did  not  draw  the  check. 

4.  The  defendant  did  not  endorse  to  A.  B. 

5.  The  defendant  (or  A.  B.,)  did  not  endorse  to  the 
plaintiff. 

6.  The  bill  was  not  presented  for  payment. 

7.  The  defendant  had  not  due  notice  of  dishonor. 

8.  The  plaintiff  was  not  the  holder  at  the  commencement 
of  the  action.  • 

9.  The  bill  was  accepted  (or,  the  note  was  made)  for  the 
accommodation  of  the  defendant  without  consideration. 

10.  The  bill  was  accepted  for  the  accommodation  of  the 
drawer  and  indorsed  to  the  plaintiff  without  consideration. 

11.  The  bill  was  accepted  and  delivered  to  the  drawer 
without  consideration  for  the  purpose  of  his  getting  it  dis- 
counted for  the  defendant^  and  the  drawer,  in  fraud  of  the 
defendant,  and  contrary  to  the  said  purpose,  indorsed  the  bill 
to  the  plaintiff  without  consideration,  {or,  with  notice  of  the 
said  fraud,  or  overdue). 

12.  The  defendant  was  induced  to  accept  by  the  fraud 
of  the  drawer,  who  indorsed  to  the  plaintiff  without  con- 
sideration {or,  with  notice  of  the  fraud,  or,  overdue). 

Particulars  of  the  fraud  are  as  follows :.  The  drawer  on 
or  about  the  16th  of  May,  1882,  falsely  and  fraudulently 
stated  to  the  defendant  that  he  had  shipped  20  tons  of  pig 
iron  for  the  defendant  on  board  the  "  Ajax,"  which  he  had 
not  done. 

13.  The  defendant  accepted  the  bill  (or,  made  the  note) 
for  and  on  account  of  the  price  of  60  tons  of  coal  to  be  de- 
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livered  by  the  plaintifi*  to  the  defendant  by  the  1st  of  May^ 
lSS2y  and  the  plaintiff  failed  to  deliver  the  goods. 

14.  The  bill,  (or,  note,  of,  «be(dc),  was  rendered  void 
after  issue  by  a  material  alteration,  viz.,  by  the  alteration 
of  the  dinte  ttom  ibe  Zlab  of  Jaouary  to  the  Snd  Jaaovy. 

[Signed] 
-^ Delivered 


(To  Actions  for  any  Sm^te  CofUruot  IMU,  lAur  lAai%  BiXU, 
Notes  €T  Cheekf, 

1.  The  defendant  did  not  order  the  goods. 

2.  The  goods  were  not  delivered  to  the  defendant- 

3.  The  price  was  not  S 
(or) 

4. 
6. 
6. 


>  Except  as  to  $        ,  aame  oa  k  2. 
3  (3. 


7.  The  defmdftiit,  (or,  A.  £,  tihe  defendant's  agent),  sat- 
isfied the  claim  by  payment  before  action  to  the  plaintiff, 

or,  (7. 2).,  the  plaintiff's  agent),  on  the  of  18 

8.  The  defendant  satisfied  the  claim  by  payment  after 
action  to  the  plaintiff  on  the        day        18. 

[Signed] 
'■  ""   ■  Delivered 


(To  Actions  on  Bonds  or  Contracts,  under  Seal,  for  Payment 
q/  a  Liqmdated  Anunmt  in  Money.) 

1.  The  bond,  (or,  deed)  is  not  the  defendant's  bond,  (or 
d^ed). 

2.  The  defendant  laade  payoaeut  to  the  plaintiff,  on  the 
day  according  to  the  condition  of  the  bond. 

3.  The  defendant  made  payme^t  to  the  plaintiff,  after 
the  day  named  and  before  action^  of  the  principal  and 
interest  mentioned  in  the  bond 

[Signed] 
-  ■■-  Delivered 

(Jn  Actions  tm  Quaramties,  v/he^ier  wider  Seal  or  not,  where 

th$  Qlai'm  against  (he  Principal  is  for  a  DAt  or  Lifui' 

dated  Demand.     Ord.  IIL,  Eule  5,  Class  (E.)"]. 

h  The  principal  satisfied  the  claim  by  payment  before 
action. 
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2.  The  defendant  was  released  by  tiie  "plaintiff  giving 
time  to  the'  pniidpal  debtor,  in  pursuance  of  a  bmding 
affrefement. 

(Signed) 

Delivered 


(Te  any  A^n  iff  DeU.) 

1.  As  to  JS200  parcel  of  the  money  claimed,  the  defen- 
dant is  entitled  to  set  off  for  goods  sold  and  delivered  by 
thte  defendant  to  the  plaintiff,    rarticuhurs  are  as  f ollotvs : — 

1882,  Jan;  S5.    To  20  tons  of        coal  At  $4        $  80  00 
"     Feb.   1.    To  80  tons  of        coal  at  $4  120  00 


Total.        ....     $200  00 

2.     As  to  the  whole  (or,  as  to  $  ,  parcel  of  the 

money  claimed),  the  defendant  made  tender  before  action 
{oT,  on  the  day  on  which  it  fell  due)  of  S  ,  and  has 

paid  the  sanle  into  Court. 

(Signed) 

Delivered 


GENERAL  DEFENCES. 

1.  On  5th  April,  1882,  a  brown  horse  was  -delivered  by 
the  defendant  to^  and  accepted  by  the  plaintiff  in  discharge 
of  the  alleged  cause  of  action ; 

{or,  on  5th  April,  1882,  an  agreement  between  the 
plaintiff  and  the  defendant,  whereby  it  was  agreed  between 
the  plaintiff  and  the  defendant  that  the  defendant  should 
deliver  the  cargo  df  the  "Mary"  at  Pugwash,  insiead  ol 
^t  Halifax,  as  per  charter-party  <A  1st  of  March,  1882, 
was  accepted  in  discharge  of  the  alleged  cause  of  action). 

2.  The  defendant  became  bahkrupit. 

3.  The  plaintiff  became  bankrupt  before  kction,  and  the 
cause  of  action  vested  in  the  trustees  of  his  property. 

4.  The  defendant  wte  covert  at  the  time  of  making  the 
alleged  contract  {or,  contracting  the  alleged  debt). 

5.  The  dfefendatit  was  «n  infant  kt  the  time  of  m^aking 
the  alleged  contract  [or  contracting  the  alleged  debt.] 

6.  The  defendant  as  to  the  ^hole  actibn,  {or,  as  to 

of  $  «  parcel  of  the  money  claimed,  or,  as  to  the 
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plaintiff's  claim  on  the  guarantee  of  the  of        18        > 

(or  as  the  case  may  be),  has  paid  into  Court  $  ,  and 

says  that  sum  is  enough  to  satisfy  the  plaintiff's  claim  (or» 
the  plaintiff 's  claim  herein  pleaded  to). 

6.  The  causes  of  action  were  released  by  deed  dated  the 
1st  of  May,  1882,  between  the  plaintiff  of  the  first  pairt  and 
the  defendant  of  the  second  paxt. 

7.  The  contract  was  rescinded  (or  the  defendant  was 
exonerated  by  the  plaintiff)  before  breach.  Particulars 
are  as  follows  : — An  arraitgement  between  the  plaintiff  and 
the  defendant,  made  verbally  on  the  15th  of  April,  1882, 
(or,  by  letter  from  the  defendant  to  the  plaintiff  and  answer 
of  the  plaintiff  dated  the  14th  and  15th  of  April,  1882). 

8.  The  debt  was  barred  by  the  Statute  of  Limitations. 
(state  which.) 

9.  [17th]  section  of  the  Statute  of  Frauds  has  not  been 
complied  with. 

(Signed) 


'X 


elivered 


SECTION  IV. 


TO    ACTIONS    FOR    DAMAGES    FOR   BREACH  OF  CONTRACT  OR 
DUTY. — APPENDIX  C,  SECT.   IV. 

1.  The  defendant  did  not  contract  (or,  promise,  or  agree) 
as  alleged. 

2.  The  defendant  did  not  receive  the  goods  for  the 
alleged  purpose  [or,  on  the  alleged  terms]. 

3.  The  defendant  did  not  receive  the  plaintiff  as  a  pas- 
senger to  be  carried  as  alleged. 

4.  The  defendant  did  not  (insert  hreackea  denied.) 

5.  The  defendant  was  not  readv  and  willing  to  accent 
and  pay  for  the  goods  (or,  to  debver  the  goods  or,  as  the 
case  niay  be).  • 

6.  There  was  contributory  negligence  on  part  of  the 
plaintiff. 

7.  The  plaintiff  did  not  pay  or  tender  the  money  for  the 
caniage. 
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8.  The  damage  or  loss  occured  from  the  inherent  vice 
{or^  bad  conditon  when  received)  of  the  goods  {pVy  horse,  OTy 
as  the  case  may  be). 

9.  The  loss  occurred  by  reason  of  the  excepted  perils 
mentioned  in  the  charter-party,  [or,  bill  of  lading],  that  is 
to  say,  the  perils  of  the  seas,  [or,  fire,  or,  as  the  case  may  be,] 

10.  The  charter-party  was  cancelled  purauant  to  cancel- 
ling clause  therein,  the  ships  not  having  arrived  at  port  of 
loading  on  or  before  1st  May,  1888. 

11.  The  alleged  liability  of  the  defendant  had  ceased 
by  reason  of  cesser  clause  in  the  charter-party,  the  cargo 
shipped  having  been  worth  more  at  the  port  of  discharge 
than  the  freight  or  demurrage. 

12.  The  loss  was  not  by  the  perils  insured  against. 

13.  The  plaintiff  was  not  interested  in  the  subject  mat- 
ter of  the  insurance. 

14.  The  ship  was  not  seaworthy  at  commencement  of 
risk  [or,  voyage]. 

15.  The  plaintiff  was  not  ready  and  willing  to  marry  the 
defendant. 

(Signed) 

Delivered 


SECTION  V. 


To   Actions  claiming  Injui^ctions,  Damaged,  or  De- 
clarations OF  Right,  founded  upon  Wrongs. 
Appendix  C,  Sect.  V. 


(To  aU  Actiom  for  Wrong.) 
1.     Denial  of  the  several  acts  [or,  matters]  complained  of. 

(Signed) 
Delivered 
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(To  Actions  Jbr  DetmHon  or  Conversion  of  GhatUU.) 

1.  The  goods  [or,  chattels,  or,  as  the  case  may  he'\  were 
not  i^e  pkitttiftis. 

2,  The  goods  were  detained  for  a  lien,tQ  which  the  de- 
fendant was  entitled.     Particulars  are  as  follows : — 

1882,  May  3.     1?o  carriage  of  the  goods  claimed  from 
London  to  Birmingham:— 
45  tons  at  50c.  $22  50 

(Signed) 

Delivered 


{To  Actions  for  Personal  Bodily  Injuries^  or   Injuries  to  Car- 
Hages^  l9(kKfe  or  Aniinals,  hy  Trespass  or  ^tigenee,) 

1.  The  defendant  did  the  acts  complained  of  in  neces- 
sary self-def  ehce. 

2.  There  was  contributory  n^ligence  on  the  part  of  the 
plaintiff  [or,  the  blaintiff  *s  servant.] 

[Signed] 

Delivered 


(To  Actions  for  Infringement  of  a  Patent,) 

1.  The  defendant  did  not  infringe  the  patent. 

2.  The  invention  was  not  new. 

8.    The  plaintiff  was  not  the  first  or  true  inventor. 
4f.    The  itivefati^  was  tiot  tisef  al. 

5.  (lienial  of  any  oiker  matter  of  jad  affecting   the 
validity  of  the  patent) 

6.  The  patent  was  not  assigned  to  the  plaintiff. 

[Signed] 
DeHirer^ 
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(Copj/rigTu.) 

1.  The  plaintiff  is  lurti  the  muthor  [assijpiee,  *c.,  a«  the 
case  may  be.] 

2.  *  The  book  was  not  registered. 

3.  The  defendant  did  not  infringe. 

(Signed) 

Delivered 


(Tra<k-mark) 

1.  The  trade  mark  is  not  the  plaintiff's. 

2.  The  Alleged  trade  mark  is  not  a  trade  mark, 

3.  The  defendant  did  not  infringe. 


[Signed] 
Delivered 


{Light.) 


1.  The  plaintiff's  lights  are  not  ancient  [or,  deny  hie 
other  alleged  preecriptwe  rigkU.] 

2.  The  plaintiff's  lights  will  not  be  materially  interfered 
with  by  the  defendant's  baildings. 


{Nuitanee.) 

3.  The  defendant  denies  that  he  or  his  servants  pollute 
the  water  [or,  do  what  is  complained  of.] 

(If  the  defefodard  claims  ^  right  by  prescription,  or 
oiherwiee,  to  do  what  is  complained  of,  he  mvst  say  so 
and  must  stcUe  the  grounds  of  his  davni.,  i.  e.,  whether 
by  prescription^  grant,  or  what) 

4.  The  plaintiff  has  been  guilty  of  laches,  of  which  the 
following  are  particulars. 

1870.  Plaintiff's  mill  began  to  work 

1871.  Hainliff  came  into  possearioti. 
1883.    First  complaint. 
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5.  As  to  the  plaintiff's  claim  for  damages,  the  defendant 
will  rely  on  the  above  grounds  of  defence,  and  says  that 
the  acts  complained  of  have  not  produced  any  damage  to  the 
plaintiff,  (if  other  grounds  are  relied  on,  they  must  he 
stated,  e,  g.,  the  Statvke  of  lAmitations  as  to  'past  damage. 

(Signed) 

Delivered 


{To  Action  for  Seduction,) 

1.  The  said  A.  A,  was  not  the  servant  of  the  plaintiff. 

2.  The  defendant  did  not  seduce  and  carnally  know  the 
said  A.  B. 

(Signed) 

Delivered 


SECTION  VL 


TO     ACTIONS      FOR     RECOVERY     OF     LAND.       APPENDIX     C, 

SECT.  VL 

1.  The  defendant  is  in  possession  of  the  premises  by 
himself  or  his  tenant 

2.  The  defendant  has  no  notice  to  quit. 

(Signed) 

Delivered 


SECTION  VII. 

COUNTER-CLAIMa 

The  defendant  lent  $500  to  the  plaintiff  on  1st  May,  1882. 
The  defendant  counter-claims  $500. 

1.  The  defendant  has  suffered  damage  by  the  plaintiff's 
breach  of  a  contract  for  the  sale  and  delivery^  the  plain- 
tiff to  the  defendant  of  5,000  tons  of  steam  (X)al  at  $4.00 
per  ton  F.  O.  B.  at  Pictou  by  equal  monthly  deliveries  over 
the  first  five  months  of  1882. 
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2.    The  April  and  May  instalments  were  not  delivered. 

Particulars  of  the  damages. 

Difference  between  market  price  in  April 
and  May,  and  the  contract  price,  $0  50  per 
ton  on  2,000  tons $1000  00 

The  defendant  counter-claims  $1000.00 

(ffigned) 

Delivered 


APPENDIX    E. 


FoRBis  OF  Reply,  &c.,  to  re  used  pursuant  to  Order 
XIX,  Rule  6. 


SECTION  I. 
(Qevural  Form,) 
18    .     (Here  put  the  letter  a/nd  nvmber.) 
In  the  Supreme  Couri 

Between  Plaitttiff. 

and 

Defendant 
Reply. 

The  plaintiff,  as  to  the  defence,  says  that^- 

•i. 

2. 


270  NOTA  SOOTIA  JUDICATURE  ACT,  1884. 

The  phintiff,  as  to  the  connter-elaim,  says  that — 

1. 

2.  ^Signed] 

Deliwared 
Reply. 

{In  Action  on  Qmofioni^  to  which  Defence  raised  of  time  §imen 

to  J^rimip^ly  cmd  Counter-claim^  for  Non-delivery 

of  Goods.) 

The  plaintiff,  as  to  the  defence,  says  that — 

1.  He  joins  issue. 

2.  The  agreement  giving  time  to  the  principal  expressly 
reserved  remedies  against  the  surety. 

The  plaintiff,  as  to  the  counter-clctim,  says  that — 

1.    The  defendant  was  not  ready  and  willing  to  accept 
and  pay^for  the  goods. 

[Signed] 

Delivered 


SECTION    II. 

Example  op  a   Statement  of   Claim,   Defence,   and 

Reply. 

18    .    (ff&re  piU  the.  tettefr  and  nvmber,y 

In  the  Supreme  Court 

Between -4.  A  ....        Plaintiff 

and* 
CD.  ....        Defendant 

Statement  of  Cltdm. 

The  plaintiff's  claim  is  for  work  done  and  materials  pro- 
vided by  the  plaintiff  for  the  def endantr  at  his  request 

Savticulars : — 

1,88%    January  1st  to  31st  May.    To  re- 
building house  at  Dartmouth,  as 
per  contract,  dated  the  24th  De- 
cember, 1681;        ....    93009  00 
To  extras  as  per  account  delivered        500  TX) 

S3609  00 
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Paid  on  account.  .  .    82000  00 


Balance  4ue.  .    S1500  00 


The  plaintiff  also  seeks  to  recover  interest  on  the  above 
balance  from,  the  Slsi  May,  18^  till  payment  or  judgment. 

Place  oi  trial, 

(Signed) 

Delivered  the         of  ,  1884. 


{Heading  as^vifif  Oeri^nU  Form.) 
Defence  and  Counter-claim. 
Defence. 
The  defendant  says  that — 

1.  Except  as  to  $200,  parcel  of  the  money  claimed,  the 
architect  did  not  grant  his  certificate  pursuant  to  the  con- 
tract. 

2.  As  to  $200,  parcel  of  the  money  claimed,  the  defend - 
a^t  brings. (/(M?,baabipiig}it)  into  Coii^ $£90^8^.  si^^tjiat 
sum  is  enough  to  satisfy  the  plaintiff's  claim  herein  plead- 
ed to. 

Counter-claim. 
The  defendant  says  that — 

1.  The  contract  contained  a  clause  whereby  it  was  pro- 
vided that  the  plaintiff  should  craipli^  Hx^  WOiJos  byj  the 
^Ist  of  Marqb,  1882.  or  in  default  pay  to  tjbe  defendant  $4 
a  day  for  every  subsequent  day  during  wbidi  the  works 
should  remain  unfinished,  and  they  so  remained*  unfinished 
fpr  61  dijj«^tf),tbe  3f^t  oft  Mi^y^ 

The  defendant  counter-claims  $244. 

(Signed) 

Delivered  the  22nd  of  January,  1883. 
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{Heading  as  in  general  Form.) 

REPLY. 

The  plaintiff  says  that — 

1.  As  to  the  first  paragraph  of  the  defence,  he  joins  issue. 

2.  As  to  the  second  paragraph  thereof,  the  plaintiff  ac- 
cepts the  9        in  satisfaction. 

The  plaintiff  as  to  counter-claim  says  that — 

3.  The  liquidated  damages  were  waived  by  ordering 
extras  and  material  alterations  in  the  works. 

4.  The  defendant  waived  the  liquidated  damages  by 
preventing  the  plaintiff  from  having  access  to  the  premises 
till  a  weeK  after  the  agreed  time. 

(Signed) 

Delivered  the        of        1884. 


SECTION  in. 

Defence  includinq  an  objection  in  Point  op  Law. 

No.  1. 

(Heading,) 

>  Defence. 

(To  Actum  &n  Oaaranty  for  Price  qf  Ooodi.) 

The  defendant  says  that — 

1.  The  goods  were    not    supplied  to    E.   F.  on    the 
guarantee. 

2.  The  defendant  will  oUect  that  the  guarantee  discloses 
a  past  consideration  on  the  face  of  it 

(Signed) 

Delivered 
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No.  2. 

(Heading,) 

Defence. 

^To  Action  far  Verbal  Slander,  actionable  only  by  reason  of 
Special  Damage,) 

The  defendant  says  that — 

1.  The  defendant  did  not  i^eak  or  publish  the  words. 

2.  The  words  did  not  refer  to  the  plaintiff. 

3.  The  defendant  will  object  that  the  special  damage 
stated  is  not  sufficient  in  point  of  law  to  sustain  the  action. 

(Signed) 

Delivered. 


No.  a 

(Heading.) 

Defence. 

^To  Action  on  a  Marine  Policy,  stated  to  con^in  Clanses  iJtat 

the  Policy  was  to  be  Proof  of  Interest,  and  wiihowt 

BeiMfJt  of  Salvage.) 

The  defendant  says  that — 

1.    The  defendant  did  not  make  the  policy. 

S.    The  Ipss  was  not  by  the  perils  insured  against. 

3.     The  defendant  will  olgect  that  the  policy  was  avoided 
by  19  Geo.  II.  a  37,  s.  L 

(Signed) 

Delivered 


APPENDIX    F. 


FORMS  OF  JUDGMENT. 
No.  1. 

Default  of  Appearance  and  Defence  in  case  of  LiQcn- 
DATED  Demand. 

18    .     (Here  pvi  the  letter  cmd  iMJumber.) 

In  the  Supreme  Court. 

Between  il.  5.  ,        .        Plaintiff, 

and 
C,  D.  and  R  F,  Defendants, 

30th  November,  18 

The  defendants  (or  the  defendant  0.  D.)  not  having  ap- 
peared to  the  writ  of  summons  herein  (or  not  having 
delivered  any  defence),  it  is  this  day  adjudged  that  the 
plaintiff  recover  against  the  said  defendant  9  ,  and  costs, 
to  be  taxed. 


No.  2. 

Interlocutory  Judqhent  in  default  of  Appearance  or 
Defence  where  Deuand  unliquidated. 

[Headmg  ae  in  Form  1.] 

The        day  of        18 

No  appearance  having  been  entered  to  the  writ  of  sum- 
mons (#r  no  defence  having  been  delivered  by  the  defendant 
^lerein,) 

It  is  this  day  adjudged  that  the  plaintiff  recover  against 
the  defendant  the  value  of  the  goods  (or  damages,  or  both, 
as  the  case  may  be,)  to  be  assessed. 
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No.  3. 

Judgment  in  Default  of  Appearance  in  Action  for 
Recovery  of  Land. 

(Heading  as  in  Form  1) 

30th  November,  18    . 

No  appearance  having  been  entered  to  the  writ  of  sum- 
mons herein,  it  is  this  day  adjudged  that  the  plaintiff 
recover  possession  of  the  land  in  the  indorsement  on  the 
writ  described  &s 


No.  4. 

Judgment  in  Default  of  Appearance  and  Defence 
AFTER  Assessment  of  Damages. 

(Headmg  as  in  Form  1.) 

30th  November,  18    . 

The  defendants  not  having  appeared  to  the  writ  of  sum- 
mons herein  (or,  not  having  delivered  any  defence),  and  a 
writ  of  inquiry  dated  1884,  having  been  issued  directed 
to  the  sheriff  of  to  assess  the  damages  which  the  plain- 
tiff was  entitled  to  recover,  and  the  said  sheriff  having  by 
his  return  dated  the  18      ,  returned   that   the    said 

damages  have  been  assessed  at  S         ,  it  is  adjudged  that 
the  plaintiff  recover  $     .   ,  and  costs  to  be  taxed. 


No.  6. 

Judgment  after  Appearance  and  Order  under  Order 
XIV.,  Rule  1. 

(Heading  as  in  Form  1.) 

The        day  of        18 

The  defendant  having  appeared  to  the  writ  of  summons 
herein,  and  the  plaintiff  having  by  the  order  of  ,  dated 
the  day  of  18  ,  obtained  leave  to  si^  judgment 
nnder  the  Rules  of  the  Supreme  Court,  Order  XTV.,  Rule  1, 
for  (recite  order,) 
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It  is  this  day  adjudged  that  the  plaintiff  recover  against 
the  defendant  $  {or,  possession  of  the  land  in  the  in- 
dorsement on  the  writ  described  as  )  and  costs  to  be 
taxed. 


The  above  costs  have  been  taxed  and  allowed  at  $ 


No.  6. 

Judgment  at  Trial  by  Judge  without  a  Jury. 

[Heading  as  in  form  i.] 

This  action  coming  on  for  trial  l[the  day  of 

and)  this  day  before  in  the  presence  of  counsel  for  the 
plaintiff  and  the  defendants  {or,  if  some  of  the  defendants 
do  not  appear,  for  the  plaintiff  and  the  defendant  C,  D,,  no 
one  appearing  iot  the  defendants  E,  F.  and  (?.  H,,  although 
they  were  duly  served  with  notice  of  trial  as  by  the  affida- 
vit of  filed  the  day  of  appears,) 
upon  hearing  the  probate  of  the  will  of  ,  the  answers  of 
the  defendants  C.  D.,  E,  F.  and  (?.  H,,  to  interrogatories, 
the  admission  in  writing,  dated  and  si^ed  by  (Mr. 
the  solicitor  for)  the  nlaintiff  A,  B.,  and  by  (Mr.  the 
solicitor  for  the  def enoant  (7.  D,,  the  affidavit  of  filed 
the  day  of  ,  the  affidavit  of  filed  the 
day  of  ,  the  evidence  of  taken  on  their  oral  ex- 
amination at  the  trial,  and  an  exhibit  marked  X.,  being  an 
indenture  dated,  &c.,  and  made  between  (parties),  and  what 
was  alleged  by  counsel  on  both  sides :  This  Court  doth  de- 
clare, fee. 

And  this  Court  doth  order  and  adjudge,  &;c. 


No.  7. 

Judgment  aeter  Trial  with  a  Jury. 

(Headvng  as  in  Form  1.) 

16th  November,  18    . 

The  action  having  on  the  12th  and  13th  November, 
18  ,  been  tried  before  the  Honorable  Mr.  Justice  witii 
a  special  jury  of  the  county  of  ,  and  the  jury  having 
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found  (state  findings)  and  the  said  Mr.  Justice  having 

ordered  that  judgment  be  entered  for  the  plaintiff  for  $ 
and  costs  (or  as  the  case  may  be) :  Therefore  it  is  adjudged 
that  the  plaintiff  recover  against  the  defendant  S  and 
9  for  his  costs  (or  that  the  plaintiff  recover  nothing 
against  the  defendant,  and  that  the  defendant  recover 
against  the  plaintiff  S  for  his  costs  ef  defence,  or  as  the 
case  may  be.) 


No.  8. 

Judgment  after*  Trial  before  Referee. 

(Headmg  as  in  Form  1.) 

30th  November,  18     . 

The  action  having  on  the  27th  November,  18  beeii 

tried  before  X,  F.,  Esq.,  an  official  (or  special)  referee,  and 
the  said  X.  Y.,  having  found  ?  (or  having  ordered  that  judg- 
ment be  entered)  (state  substance  of  referees  certifi/xite),  it 
is  this  day  adjudged  that 


No.  9. 

•Judgment  after  trial  of  Questions  of  Account  by 

Referee. 

(Heading  as  in  Form  1.) 

The     day  of     18  . 

The  questions  of  account  in  this  action  having  been  refer- 
red to  and  he  having  foimd  that  there  is  due  from  the 
to  the  the  sum  of  S         and  directed  that  the 
do  pay  the  costs  of  the  reference. 

It  is  this  day  adjudged  that  the  recover  against  the 

said  S  and  costs  to  be  taxed. 


The  above  costs  have  been  taxed  and  allowed  at  S 
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No.  10. 

Judgment  upon  Motion  for  Judgment. 

(HeacUng  as  in  Form  1.) 

30th  November,  18    . 

This  day  before  Mr.  X,  of  counsel  for  the  plaintifT 

(or  08  the  case  Tnay  be)  moved  on  behalf  of  the  said 
(state  JudgmerU  vfioved  for),  and  the  said  Mr.  X.  having  been 
heard  of  counsel  for  and  Mr.  F.,  of  counsel  for 

the  Court  adjudge 


No.  11. 
Judgment  after  trial  bt  Court  without  Jurt. 
(Heading  as  vn  Farm  1.) 

This  action  having  on  the  day  of  18        been 

tried  before  and  the  said  on  the  day  of 

18        having  ordered  that  judgment  be  entered  for 
the  for  $ 

It  is  this  day  adjudged  that  the  recover  from 

the  $  and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  % 

Judgment  entered  the        day  of        18    . 


No.  12. 

Judgment  in  pursuance  of  Order. 

(Heading  as  vn  Form  1.) 

Pursuant  to  the  order  of  dated  18 

whereby  it  was  ordered 
and  default  having  beeu  made 

It  is  this  day  adjudged  that  the  plaintiff  recover  against 
the  said  defendant  $        and  costs  to  be  taxed. 


The  above  costs  have  been  taxed  and  allowed  at  S 


I 
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No.  13. 

Judgment  fob  Defendant's  Costs  on  Discontinuance. 

(Heading  as  i/n  Form  1.) 

The  day  of  18    . 

The  plaintiff  having  by  a  notice  in  writing  dated 

the  day  of  18     ,  wholly  discontinued  this  action 

{or  withdrawn  his  <slaim  in  this  action  for)  (or  withdrawn 
flo  much  of  his  claim  in  this  action  as  relates  to  or  as 
the  case  may  be.) 

It  is  this  day  adjudged  that  the  defendant  recover  against 
•the  plaintiff  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  $ 


No.  li. 

JUDQMSIIT  WOB,  PlAINTIFF'S  CoSTS  AFTER    CONFESSION  OF 

Defence. 

[Heading  as  in  Form  1.] 

The  day  of  18    . 

The  defendant  in  his  defence   herein   having  alleged  a 
ground  of  defence  which   arose   after  the  commencement 
of  this  action  and  the  [daintiff  having  on  the        day  of 
18     delivered  a  confession  of  that  defence 

It  is  this  day  adjudged  that  the  plaintiff  recover  against 
the  defendant  costs  to  be  taxed. 


The  above  costs  have  been  taxed  and  allowed  at  $ 


No.    15. 


Judgment  fob  costs  after  Acceptance  of  Monet  paid 
INTO  Court. 

{Heading  as  in  Form  1.) 

The        day  of        18    . 

The  defendant  having  paid  into  court  in  this  action  the 
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sum  of  in  satisfaction  of  the  plaintiff's  claim,  and  the 

plaintiff  having  by  his  notice  dated  the  day  of 

18     ,  accepted  that  sum  in  satisfacticm  of  his  entire  cause  of 
action,  and  the  plaintiff's  costs  herein  having  been  taxed,, 
and  the  defendant  not  having  paid  the  sione  within 
after  the  said  taxation : 

It  is  this  day  adjudged  that  the  jdamtiff  recaver  against 
the  defendant  costs  to  be  taxed. 


The  above  costs  have  been  taxed  and  allowed  at  8 


No.    16. 


Judgment  where  no  Judgment  Entered  at  Trial  bt 

Jury. 

(Heading  as  in  Form  1.) 

The  day  of  18    . 

This  action  having  on  the  18        been  tried  before 

and  a  jury  of  the  of  ,  and  the  jury 

having  found  and  the  not  having  thought  nt  to 

order  any  judgment  to  be  entered,  Now  on  motion 

before  the  Court  for  judgment  <m  behalf  of  tiie  ,  the 

Court  having 

It  is  this  day  adjudged  that  the  recover  against 

the  the  sum  of  $        and  costs  to  be  taxed. 


The  above  costs  have  been  taxed  and  allowed  at  S 
Judgment  entered  the  day  of  18    . 


No.  17. 

Judgment  on  Motion  after  Trial  of  Issue. 

(Headvng  as  in  Form  1) 

The  day  of  18    . 

The  issues  or  questions  of  fact  arising  in  this  action  {ot 

cause  or  matter)  by  the  order  dated  the  day  of 

ordered  to  be  tried  before  having  on  the  day  of 

been  tried  before  and  the  having  found 

Now  on  motion  before  the  Court  for  judgment  on 

behalf  of  ^  the  Court  having 
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It  is  this  day  adjudged  that  the        recover  against  the 
the  sum  of  $  and  costs  to  be  taxed. 


The  above  costs  have  been  taxed  and  allowed  at  $ 
Judgment  entered  the  day  of  18 


No.  18. 

Satisfaction  Piece. 

(Heading  as  i/n  Form  1.) 

Satisfaction  is  acknowledged  of  the  Judgment  entered 
between  the  said  plaintiff  and  the  said  defendant  on  the 
day  of        18     ,  for  debt  and        costs. 


Dated  the  day  of  ,  18 


(Signed.) 


APPENDIX    G. 


PART  I. 


FORMS    OF    PRiECIPE. 

No.  1. 

Of  Execution. 

18    .     {Here  put  the  letter  avd  number,) 

In  the  Supreme  Court. 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  and  others,  defendants. 

Seal  a  writ  of  execution  directed  to  the  Sheriff  of 
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to  levy  against  C.  D.,  the  sum  of  $        and  interest  thereon 
at  the  rate  of  $6  per  centum  per  annum  from  the 
day  of  [and  $         costs]  to  Judgment  [or 

order]  dated  day  of 

X.  F.,  Solicitor  for  (party  on  whose 
behalf  writ  is  to  iaaue,) 


No.  2. 

Of  Wbit  of  Sequbstration. 

[Headirhg  as  vn  Form  1.] 

Seal  a  writ  of  sequestration  against  (7.  Z).,  for  not 

at  the  suit  of  il.  B.,  directed  to  [name  of  Commis- 
sioners.] 

Order  dated  day  of 


No.  3. 

Of  Writ  of  Possession. 

(Heading  as  in  Form  1) 

Seal  a  writ  of  posession  directed  to  the  sheriff  of 
to  deliver  possession  to  A.  B,,  of 

Judgment  dated        day  of 


No.  4. 

Of  Writ  of  Deuvbry. 

(Heading  as  vn  Form  1) 

Seal  a  writ  of  delivery  directed  to  the  sheriff  of 
to  maike  delivery  to  A.  ^.  of 
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No.  5. 

Of  Wbit  of  Attachbient. 

(Heading  as  in  Form  1,) 

Seal  in  pursuance  of  order  dated  day  of  an 

attachment  directed  to  the  sheriff  of  against  C.  D. 

for  not  delivering  to  A.  B, 


No.  6. 

Of  Distringas  against  Ex-Sheriff. 

(Heading  as  in  Form  1.) 

Seal  a  writ  of  distringas  nvmer  vicecomitem  quod  ven- 
ditioni expoTuUy  directed  to  the  sneriff  of  ,  to-sell 
the  goods  and  of  taken  under  a  writ  of  execu- 
tion in  this  action  issued  the        day        18    . 

Dated  the        day  of        18    . 

(Signed) 

(Address) 

Solicitor  for  the 


No.  7. 

Of  Inquiry. 

{Heading  aa  in  Form  1.) 

Seal  a  writ  of  inquiry  directed  to  the  sheriff  of 
to  assess  the  damages  in  this  action. 

Judgment  dated 

Dated  the        day  of        18    . 

(Signed) 

(Address) 

Solicitor  for  the 
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No.    8. 

Of  Certiorari. 
(Heading  as  in  Form  1.) 

Seal  in  pursuance  of  order  dated  ,  a  writ  of  certi- 

orari directed  to 

Dated  the        day  of        18    . 

(Signed) 
(Address) 

Solicitor  for  the 


No.  9. 
Of  PROHiBmoN. 
18  {Here  put  the  letter  and  number.) 

lii  the  Supreme  Court. 

In  the  flatter  of  a  certain  now  depending  in  the 

Court, 

Between  Plaintiff,  and 

Defendant 

Seal  a  writ  of  prohibition  directed  to  the  judge  of  the 
above-named  Court  and  to  the  above-named  plaintiff  to 
prohibit  them  from  further  proceeding  in  the  said 

Dated  the        day  of        18    . 

[Signed] 
[Address] 
Solicitor  for  the 


No.  10. 

Of  Mandamus. 

(Heading  as  in  Form  1.) 

Seal  in  pursuance  of  order  dated  a  writ  of  mandam- 

us directed  to  ,  commanding  to  returnable. 

Dated  the        day  of        18    . 

(Signed) 
(Address) 
Solicitor  for  the 
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No.  11. 

Of  'Habeas  Corpus  ad  Testificandum. 

[Heading  as  in  Form  i.] 

Seal  in  pursuance  of  order  dated  a  writ  of  habeas 

■corpus  ad  testificandum  directed  to  the  to  bring 

before. 

Dated  the        day  of        18    . 

(Signed) 

(Address) 

Solicitor  for  the 


• 


No.  12. 

Of  Commission  to  examine  Witnesses. 

(Headvng  as  in  Form  h) 

Seal  in  pursuance  of  order  dated  a  writ  in  the  nature 
t>f  a  mandamus  or  commission  to  examine  witnesses,  direct- 
ed to 

Dated        the        day  of        18    . 

{Signed) 

(Address) 

Solicitor  for  the 


No.  la. 

Of  Commission  of  PARTrfioN. 

(Heading  as  va  Form  L) 

Bb&I  in  pursuance  of  order  dated  a  conlinissioii  of 

()artition  directed  to  returnable* 

Dated  thie        day  of        18    . 

(Signed) 

(Address) 

Solicitor  for  the 
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No.    14. 
Of  Ambndbd  Summons. 
(Heading  as  in  Form  1,) 

Amend  in  pursuance  of  order  {or  fiat)  dated  the 

writ  of  summons  in  this  action  by  {set  out  amendments 
when  required.) 

Dated  the        day  of        18     . 

(Signed) 

(Address) 

Solicitor  for  the 


No.    16. 

Of  Renewed  Summons. 

(Heading  as  in  Form  i.) 

Seal  in  pursuance  of  order  dated  ,  a  renewed  writ 

of  summons  in  this  action,  indorsed  as  follows  : 

Dated  the        day  of        18 

(Signed) 

(Address) 

Solicitor  for  the 


No,  16. 

Of  Subp(ena. 

(Headmy  as  va  Form  1) 

Seal  writ  of  subpoena  on  behalf  of  the  directed 

to  returnable. 

D^ted  the        day  of        18     . 

(Signed) 

(Address) 

Solicitor  for  the 
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No.  17. 

Entry  of  Action  for  Trial. 

(Heading  as  in  Form  1,) 

Enter  this  action  for  trial 
Dated  the        day  of        18    . 

(Signed) 

(Address) 


No.  18. 

Entry  of  Appeal. 

[Heading  as  va  Form  1.] 

Enter  this  appeal  from  the  order  [or  judgment]  of 
in  this  action,  dated  the  day  of  18    . 

Dated        day  of        18    . 

[Signed] 

[Address] 


No    19. 

Entry  for  Argument  Generally. 

[Heading  as  in  Form  1.] 

Set  down  for  argument  the 

Dated  the        day  of        18    . 

[Signed] 

[Address] 


No.   20. 

Entry  of  Specl/ul  Case. 

{Headimg  as  in  Form  1,) 

Set  down  the  dated  the  day  of  18 

of  Mr.  the  referee  in  this  for  hearing  as 

a  special  case. 

Dated  the        day  of        18 

(Signed) 
(Address) 
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No.    21. 

Memorandum  of  Service  of  Notice  of  Judgment^ 

(Heading  as  in  Form  1, 

Enter  memorandum  of  service  of  notice   of  judgment 
made  in  this  action,  and  dated  the  day  of  18      , 

on  the  imdermentioned  persons,  viz. : — 


Mune  of  Party  Served. 

Dftto  of  Senrioe. 

Dated        day  of 


18 


(Si^ed) 
(Address) 


No.   22. 

Memorandum  on  Notice  of  Judgbient. 

Take  notice  that  from  the  time  of  the  service  of  this 
notice  you  (or  as  the  case  may  be,  the  infant  or  person  of 
unsound  mind)  will  be  bound  by  the  proceedings  in  the 
above  cause  in  the  same  manner  as  if  you  (or  the  said  in- 
fant  or  person  of  imsound  mind)  had  been  originally  made 
a  party  and  that  you  (or  the  said  infant  or  person  of  unsound 
mmd)  may,  on  entering  an  appearance  at  the  Prothono- 
tary's  office  at  ,  attend  the  proceedings  under  the 

within  mentioned  judgment  (or  order)  and  that  you  (or 
the  said  infant  or  person  of  unsound  mind)  may  within  one 
month  after  the  service  of  this  notice  apply  to  the  Court  to 
add  to  the  judgment  (or  order.) 


APPENDIX     H. 


No.  1. 

Writ  of  Delivery. 

18    .  {Here  put  the  letter  a/nd  nvAnher.) 

Between  il.  -B.,    ......     .    Plaintiff, 

and 
CD., Defendant 

• 

Victoria,  by  the  Grace  of  God,  &a  To  the  Sheriff  of 
greeting :  We  command  you,  that  without  delay  you 
cause  the  following  chattels,  that  is  to  say  \here  ermm/erate 
the  chattels,  recovered  by  the  judgmerU  or  order  for  the 
return  of  which  execution  has  been  ordered  to  issue],  to 
be  returned  to  A.  J5.,  which  the  said  A,  B.  lately  in  our 
Supreme  Court  recovered  against  C,  D.  (or  0.  D.  was  order- 
ed to  deliver  to  the  said  A.  B]  in  an  action  in  the  said 
Court.*  And  we  further  command  you,  that  if  the  said 
chattels  cannot  be  found  in  your  bailiwick,  you  distrain  the 
said  (7.  D.  by  all  his  lands  and  chattels  in  your  bailiwick, 
so  that  neither  the  said  0.  D.  nor  any  one  for  him  do  lay 
hands  on  the  same  until  the  said  C  1).  render  to  the  said 
A.  B\  the  said  chattels.f 

And  in  what  manner  you  shall  have  executed  this,  our 
writ,  make  appear  to  us  in  our  Court  aforesaid,  immediately 
after  the  execution  hereof: 

And  have  you  there  then  this  writ 

Issued,  &c. 


Na2. 

The  like,  but  instead  of  a  distress  untU  the  chaMel  is  re- 
turned, commanding  the  sheriff  to  levy  on  de- 
fendant's goods  t/ie  assessed  value  of  it 

(^Proceed  as  in  the  preceding  form  until  the*,  and  then 
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ihvs')  And  we  further  command  you,  that  if  the  said 
chattels  cannot  be  found  in  your  bailiwick,  of  the  goods 
and  chattels  of  the  said. (7.  2).  in  your  bailiwick  you  cause 
to  be  made  $  \the  assessed  value  of  the  chaUeisW 
And  in  what  manner,  &c. 

And  have  you  there  then  this  writ. 

Issued,  &C. 


(If  vn  either  of  tlie  'preceding  forms  it  is  wished  to  in- 
elude  damages,  costs,  cmd  interest,  proceed  to  thef  and 
continue  thus  i)^         .     . 

And  we  further  command  you  that  of  the  goods  and 
chattels  of  t^e  said  CD,,  in  your  bailiwick,  you  cause  to  be 
made  the   sum  of  $  [damages,]    And  also  interest 

thereon  at  the  rate  of  $6  per  centum  per  annum,  from  the 
day  of        which  said  sum  of  money  and  interest  Wfere 
in  the  said  action  by  the  judgment  therein  [or  by  order] 
dated  the         day  of  adjudged  [or  ordered]  to  be  paid 

by  the  said  G.  D.  to  A.  B,,  together  with  cert^n  costs  in  the 
said  judgment  [or  order]  mentioned,  and  which  costs  have 
been  taxed  and  allowed  at  the  sum  of  $  And  that 

of  the  goods  and  chattels  of  the  said  0.  D.  in  your  bailiwick 
you  further  cause  to  be  made  the  said  sum  of  $  [costs], 
together  with  interest  thereon  at  the  rate  of  $6  per  centum 
per  annum  from  the  day  of  and  that  you  have  that 
money  and  interest  before  us  in  our  said  Court  immediately 
after  the  execution  hereof  to  be  paid  to  the  Said  A,  A,  in 
pursuance  of  the  said  judgment  [or  order.] 

And  in  what  manner,  &c. 

And  have  you  there  then  this  writ. 

Issued,  &C. 


No.  3. 

Writ  of  Attachment.    (Person.) 

[Heading  as  in  Form  1.] 

Victoria^  by  the  Grace  of  God.  fee    To  the  sheriff  of  , 

greeting.   , 

We  command  you  to  attach  C.  D.,  so  as  to  have  him  be- 
fore us  in  the  Supreme  Court  wheresover  the  said.  Court 
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^hall  then  be,  there  to  answer  to  us,  as  well  touchmg  a  con- 
tempt which  he  it  is  alleged  hath  committed  against  us,  as 
^so  such  other  matters  as  shall  be  then  and  there  laid  to 
his  charge,  and  further  to  perform  and  abide  such  order  as 
our  said  Court  shall  make  in  this  behalf,  and  hereof  fail  not, 
-and  bring  this  writ  with  you. 

Issued,  &C. 


No.  4. 
Writ  of  Sequestration. 
[Heading  as  in  Form  1,] 

Tictoria,  by  the  Grace  of  God,  &c     To  (navies  of  not  less 
than  four  Commissioners)  greeting. 

Whereas,  lately  in  the  Supreme  Court  in  a  certain  action 
there  depending,  wherein  A,  R  is  plaintiff  and  C  -D.  and 
others  are  defendants  (or,  in  a  certaon  matter  then  depend- 
ing, intituled  "  In  the  matter  of  E.  F."  aa  the  case  may  be) 
by  a  judgment  (or,  order,  as  the  case  may  be)  of  our  said 
Court  inad&  in  the  said  action  (or  matter),  and  bearing  date 
the        day  of        18    ,  it  was  ordered  that  the  said  C,  D. 
should  (pay  into  Court  to  the  credit  of  the  said  action  the 
sum  of  S        ,  or,  a«  the  case  may. be).     Enow  ye,  therefore, 
that  we,  in  confidence  of  your  prudence  and  fidelity,  have 
given,  and  by  these  presents  do  give  to  you,  or  any  three 
or  two  of  you,  full  power  and  authority  to  enter  upon  all 
the  messuages,  lands,  tenements,  and  reaJ  estate  whatsoever 
of  the  said  C.  D.,  and  to  collect,  receive,  and  sequester  into 
yx>ur  hands  not  only  all  the  rents  and  profits  of  his  said 
messuages,  lands,  tenements,  and  real  estate,  but  also  all 
his  goods,  chattels,  and  personal  estate  whatsoever ;  and, 
therefore,  we  command  you,  or  any  three  or  two  of  you, 
that  you  do  at  certain,  proper  and  convenient  days  and 
hours,  go  to  and  enter  upon  all  the.  messuages,  lands,  tene- 
ments, and  real  estates  of  the  said  (7.  D.,  and  that  you  do 
collect,  take,  and  get  into  your  hands  not  only  the  rents 
and  profits  of  his  said  real  estate,  but  also  all  his  goodsi 
^chattels,  and  personal  estate,  and  detain  and  keep  the  same 
under  sequestration  in  your  hands  until  the  said  (7.  D,  shall 
(pay  into  Court  to  the  credit  of  the  said  action  the  sum  of 
^         ,  or,  as  the  case  may  be),  clear  his  contempt,  and  our 
said  Court  make  other  order  to  the  contrary. 

Issued,  &C. 
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No.   5. 

Distringas  against  Ex-Sheriff. 

[Heading  as  in  Form  1.] 

Victoria,  by  the  Grace  of  God,  <fec.,  to  the  sberfflF  of 
greeting. 

We  commaud  you  that  you  distrain  late  sheriff  of 
your  county  aforesaid  by  all  his  lands  and  chattels  in  your 
bailiwick,  so  that  neither  he  nor  anyone  by  him  do  lay 
hands  on  the  same  until  you  shall  have  another  command 
from  us  in  that  behalf,  and  that  you  answer  to  us  for  the 
issues  of  the  same,  so  that  the  said  expose  for  sale  and 
sell  or  cause  to  be  sold  for  the  best  price  that  can  be  gotten 
for  the  same,  those  goods  and  chattels  which  were  of 
in  your  bailiwick,  to  the  value  of  S  *,  the  sum  of 
$  which  lately  before  us  in  our  Supreme  Court  in  a 
certain  action  wherein  plaintiff  and  defendant 
by  af  of  our  said  Court  bearing  date  the  day 
of,  was  J  to  be  paid  by  the  said  to  the  said 
and  of  the  sum  of  S  ,  the  amount  at  which  the 
costs  in  the  said  "f"  mentioned  have  been  taxed  and 
allowed,  and  of  interest  on  the  said  sum  of  $  at  the  rate 
of  $6  per  centum  per  annum  from  the         day  of  ,  and 

on  the  said  sum  of  S        at  the  same  race  from  the  dlij 

of  ,  which  goods  and  chattels  he  lately  took  by  virtue 
of  our  writ,  and  which  remain  in  his  hands  for  want  of 
buyers,  as  the  said  late  sheriff  hath  lately  returned  to  us 
in  our  said  Court.  And  have  the  money  arising  f  ronot  such 
sale  before  us  in  our  said  Court  immediately  after  the 
execution  hereof,  to  be  paid  to  the  said  ,  And  have 
there  then  this  writ. 

Issued,  &c. 


•  "  The  amount  of,"  or  "  Part  of." 
t  ''Judgment"  or  "order." 
X  "  Adjudged  "  or  "  erdered." 
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No.    6. 
Warrant  to  arrest  Witness. 
(Heading  as  in  Foi^m  1.) 
To  the  Sheriff  of 

Whereas,  it  has  been  made  to  appear  to  me  that  E,  F.  is 
a  necessary  and  material  witness  on  behalf  of  the  ,  and 
has  been  duly  served  with  a  subpoena,  and  paid  or  tendered 
his  fees  for  travelling  and  attendance  as  a  witness,  and  re- 
fuses or  neglects  to  attend  to  give  evidence.  These  are, 
therefore,  to  command  you  forthwith  to  apprehend  the  said 
E.  F,,  and  to  bring  him  before  for  the  purpose  of 

giving  evidence  in  such  cause,  and  to  be  further  dealt  with 
according  to  law. 

Given  under  my  hand  and  seal  this        day  of        18     , 

(Signed) 

No.  7. 

Writ  of  Execution  (as  heretofore  ^nown.^ 

{Heading  as  in  Foi'^n  I,) 

Victoria,  by  the  Grace  of  God,  &c. 

To  the  Sheriff  of  the  County  of  ,  or  to  any  other  of 

our  Sherifl&,  greeting. 

Whereas,         by  the  consideration  of  our  Supreme  Court 
at  on  the         day  of  A.  D.  18     ,  recovered  judg- 

ment against  of  ,  in  the  county  of  ,  for  the 

sum  of  dollars  and  cents  debt  or  damage,  and  the 

sum  of  dollars  and  cents  costs  of  suit     We  corti- 

mand  you,  therefore,  that  of  the  goods,  chattels,  lands 

or  tenements  of  the  said  within  your  precinct,  you 

i^ause  to  be  paid  and  satisfied  unto  the  said  at  the 

value  thereof  in  money,  the  aforesaid  sums,  being  dol- 

lars and  cents,  and  thereof  also  to  satisfy  yourself  for 

your  own  fees ;  and  for  want  of  goods,  chattels,  lands  or 
tenements  of  the  said  to  be  by  shown  imto  you, 

or  .  found  within  your  precinct,  to  the  acceptance  of  the 
said  to  satisfy  the  sums  aforesaid :    We  command  you 

to  take  the  bod    '  of  the  said  and  commit  unto  our 

^aol  in  your  bailiwick,  and  detain  in  your  custody,  within 
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our  said  gaol,  until  he  pav  the  full  sums  above  mentioned^ 
with  your  fees,  or  that     he     be  discharged  by  the^  said 
the  creditor     or  otherwise,  according  ta  law.     Whereof 
fail  not,  and  make  due  return  of  this  writ  unto  our  said 
Court  at  .     . 

Issued  this        day  of        A.  D.  18    . 

Solicitor  c^ 

(To  be  indorsed  with  instructions  as  heretofore  and  as  in 
the  rules  provided.) 


Writ  of  Execution  on  Order  for  Costs. 

(Heading  as  in  Form  1,) 

Victoria,  by  the  Grace  of  God,  &c. 

To  the  Sheriff,  &c. 

Whereas  by  an   order  of  (or  our  Supreme- 

Court  at         )  on  the  day  of  A.  D.  188     , 

is  entitled  to  be  paid  by  of  in  the  County  of 

the  sum  of  dollars  and  cents. 

• 

We  command  you  therefor,  &c.,  (as  in  preceding  foirm 
and  indorsed  with  the  like  indorsement.) 


No.  8. 

Writ  of  Possession. 

[Heading  as  in  Form  1,] 

Victoria,  by  the  Grace  of  God,  &c 

To  the  sheriff  of  greeting  : 

Whereas  lately  in  our  Supreme  Cburt  by  a  judgttient, 
(A.  B,  recovered)  or[KF.  was  ordered  to  deliver  to  A.  B.j 
possession  of  all  that  with  the  appurtenancej*  in  your 

bailiwick :  Therefore  we  command  you  that  you  enter  the 
same,  and  without  delay  you  cause  the  said  A,  B.  to  have 
possession  of  the  said  land  and  premises  with  the  appurten- 
ances^ and  in  what  manner,  &c. 

And  have  you  there  then  this  writ. 

Issued,  &c. 
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No.  9. 
Writ  of  Attachment  (Absconding  Debtor.) 
(Headinq  as  in  Form  1^^ 

Victoria,  by  the  Grace  of  Qod,  &c 
To  the  sheriff  of  '  greeting : 

We  command  you  to  attach  the  goods  and  chattels  or  the 
estate  of  an  absent  or  absconding  debtor    to   the 

value  of  to   respond  the'  judgment  which  may  be 

obtained  by  who  ha    taken  proceedings  against  the 

said  as  an    absent    or  absconding    debtor,    in    our 

Supreme  Court  at  and  we  do  command  you  that 

immediately  after  the  execution  hereof,  you  do  return  this 
writ  unto  our  Supreme  Court  at  together  with  your 

doings  thereon,  and  the  day  of  execution. 

Issued  this  day  of  A.  D.  18 

Plaintiff's  Solicitor, 


No  10. 
Summons  for  Agent  (Absconding  Debtor.) 

[Headvng  as  in  Form  i.] 

Victoria,  by  the  Grace  of  God,  &c 
To  the  Sheriff,  &c. 

We  command  you  to  summon  the  agent  or  trustee 

of  late   of  an  absent  or  absconding  debtor  to 

appear  in  the  Supreme  Court,  at  within  fifteen  days 

alter  the  service  of  this  writ,  to  declare,  discover  and  dis- 
close what  goods,  effects,  or  credits  of  the  said  '  were 
in  hands  or  possession,  or  under  management 

or  control  at  the  time  of  the  service  of  this  writ  upon 
in  a  suit  prosecuted  by  against  the  said  as  aq 

absent  or  absconding  debtor,  in  our  said  Qourt  at 

Issued  this  day  of  A.  D.  18 

Solicitor  of  plaintiff. 


APPENDIX    J. 


FORMS  OF  SUBP<ENA,  &c: 

Nal. 

SuBPCENA  Ad  Testificandum  (General  Form). 

18         (Here  pvti  the  letter  and  numher.) 

In  the  Supreme  Court 

Between  plaintiff, 

and  defendant 

Victoria,  by  the  Grace  of  God,  &c,  to  (the  names  of  three 
witnessea  may  be  inserted)  greetinj;^ :  We  command  you  to 
attend  before  at         on  day  the  day  of 

18  at  the  hour  of  in  the  noon,  and  so  from  day  to 
day  until  the  above  cause  is  tried,  to  give  evidwice  on 
behalf  of  the  plaintiff  {or  defendant). 

Issued,  &c 


No.  2. 

Habeas  Corpus  Ad  Testificandum. 

(Heading  a^  in  Form  1.) 

Victoria,  by  the  Grace  of  God,  &c,  to  the  (keeper   of 
our  prison  at) 

We  command  you  that  you  bring  ,  wjio  it  is  said  is 

detained  in  Our  prison  under  your  custody        ,  before 
at'       on        day  the        day  of         at  the  hour  of  in 

the        noon,  and  so  from  day  to  day  until  the  above  action 
is  tried,  to  give  evidence  on  behalf  of  the  And  that 

immediately  after  the  said  shall  have  so  given  his  evi- 

dence you  safely  conduct  him  to  the  prison  from  which  he 
shall  have  been  brought. 

Issued,  JEC. 
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No.  3. 

SuBPCENA  Duces  Tecum  (General  Form.) 

{Heading  as  in  Form  1.) 

Victoria,  by  the  Grace  of  God,  &c.  to  {the  names  of 
three  witnesses  m^y  be  inserted)  greeting :  We  command 
you  to  attend  before  at  on  day  the  day  of 
18  ,  at  the  hour  of  in  the  noon,  and  so  from 
day  to  day  until  the-  above  cause  is  tried,  to  give  evidence 
on  behalf  of  the  ,  and  also  to  bring  with  you  and  pro- 
duce at  the  time  and  place  aforesaid  {specify  documents  to 
be  produced,) 

Issued,  &c. 


No.  4. 

SuBPCENA  Ad  Testificandum  at  Sithngs  or  Term. 

{Heading  as  in  Form  1.) 

Victoria,  by  the  Grace  of  God,  &c.,  to  {the  names  of  three 
witnesses  may  be  i/nserted)  greeting:  We  command  you 
to  attend  at  the  sittings  (or  term)  of  Our  Supreme  Court 
for  to  be  holden  at  on  day  the  day  of  18  , 
at  the  hour  of  in  the  noon,  and  so  from  day  to  day 
during  the  said  sittings,  until  the  above  cause  is  tried,  to 
give  evidence  on  behalf  of  the 

Issued,  &C. 


No.  5. 

SuBP(ENA  Duces  Tecum  at  Sfttings  or  Term. 

{Heading  as  i/n  Form  1,) 

Victoria,  by  the  Grace  of  God,  &c.,  to  {the  names  of  three 
witnesses  may  be  inserted).  We  command  you  to  attend 
at  the  sittings  (or  term)  of  the  Supreme  Uourt  for  , 
to  be  holden  at  on  day  the  day  of  18  ,  at 
the  hour  of  o'clock  in  the  noon,  and  so  from  day  to 
day  until  the  above  cause  is  tried,  to  give  evidence  on  be- 
half of  the  and  also  to  bring  with  you  and  produce  at 
the  time  and  place  aforesaid  {specify  doeiumerUs  to  be  pro- 
duced.) 

Issued,  &c.  ^ 
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No.  6. 

Writ  of  Inquiry  for  Assessment  of  Damages. 

{Heading  as  in  Form  1.) 

Victoria,  by  the  Grace  of  Glod  &c.,  to  the  sheriff  of 
greeting : 

i 

Whereas  it  has  been  adjudged  that  the  plaintiff  recover 
against  the  defendant  damages  tp  be  assessed. 

Therefore  We  command  you,  that  by  the  oaths  of  twelve 
good  and  lawful  men  of  your  bailiwick  you  inquire  what 
damages  the  plaintiff  is  entitled  to  recover  under  the  said 
judgment,  and  that  forUiwitl^  thereafter  you  send  the  in- 
quisition which  you  shall  take  thereupon  to  Our  said  Court, 
under  your  seal,  and  the  seals  of'  those  by  whose  oath  you 
take  the  inquisition,  together  with  this  writ. 

Issued,  &C. 


No.  7. 
Certiorari  to  County  Court. 

(Heading  as  in  Form  1,) 

Victoria,  by  the  Grace  of  God,  &c,  to  the  judge  of  the 
County  Court  for  District  No.  greeting. 

We,  willing  for  certain  causes  to  be  certified  of  a  plaint 
levied  in  our  Court  before  you  against  at  the  suit  of 

command  you  that  you  send  to  Us  forthwith  in  the 
Supreme  Court  the  said  plaint  with  all  thincs  touching  the 
same,  as  fully  and  entirely  as  the  same  remain  in  Our  said 
Court  before  you,  by  whatsoever  names  the  parties  may 
be  called  therein,  together  with  this  writ,  that  we  may 
further  cause  t*)  be  done  thereupon  what  of  right  We  shall 
see  fit  to  be.  done. 

Issued,  &c. 
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No.  8. 

Certiorari  (General.) 

(Heading  as  in  Form  L) 

Victoria,  by  the  Grace  of  God,  &c.,  to  the  greeting : 

We,  willing  for  certain  causes  to  be  certified  of  com- 

mand you  that  you  send  to  us  in  our  Supreme  C'Ourt  on 
the  day  of  the  aforesaid,  with  ^1  things  touch- 
ing the  same,  as  fully  and  entirely  as  they  remain  in  , 
together  with  this  writ,  that  We  may  further  cause  to  be 
done  thereupon  what  of  right  We  shall  see  fit  to  be  done. 

Issued,  &c. 


No.  9. 

Prohibition. 

(Heading  as  in  Form  1,) 

Victoria,  by  the  Grace  of  God,  &c.,  to  the  [judge  of  the 
County  Court  for  District  No  .]  and  to  [name  of 
plaintiff']  of        greeting : 

Whereas  We  have  been  riven  to  understand  that  you  the 
said  have  [entered  a  paint  against]  C,  D.  in  the  said 
Courii,  and  that  the  said  Court  has  no  jurisdiction  in  the 
said  [cause]  or  to  hear  and  determine  the  said  [plaint]  by 
reason  that  [state  facts  showing  want  of  jurisdiction]. 

We  therefore  hereby  prohibit  you  from  further  proceed- 
ing in  the  said  [action]  in  the  said  Court. 

Issued,  &C. 


No.  10. 

Mandamus. 

Victoria,  by  the  Grace  of  God,  &c  to         of 

greeting : 

Whereas  by  (here  recite  Act  of  Parliament  or  Charter 
if  the  a/it  required  to  be  done  is  fowaded  on  either  one  or 
^he  other.)    And  whereas  We  have  been  given  to  understand 
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and  be  informed  in  Our  Supreme  Court  before  XTs  that 
(vnsert  necesswry  ind/ucementa  and  averments,)  And  you 
the  said  were  then  and   there    required   by    (insert 

demand)  but  that  you  the  said  well  Knowing  the  pre- 
mises, but  not  regarding  your  duty  in  that  behalf  then  and 
there  wholly  neglected  and  refused  to  (insert  refusal)  nor 
have  you  or  any  of  you  at  any  time  since  .  in  contempt 
of  Us  and  to  the  great  damage  and  grievance  of  as  We 
have  been  informed  from  their  complaint  made  to  Us. 
Whereupon  We,  being  willing  that  due  and  speedy  justice 
should  be  done  in  the  premises  as  it  is  reasonable,  do  com- 
mand you  the  said  and  every  of  you  firmly  enjoining 
you  that  you  (insert  command)  or  that  you  show  Jfs  cause 
to  the  contrary  thereof,  lest  by  your  default  the  same  com- 
plaint should  be  repeated  to  Us  and  how  you  shall  have 
executed  this  Our  Writ  make  known  to  Us  in  our  said 
Court  forthwith  then  returning  to  Us  this  Our  said  Writ, 
and  this  you  are  not  to  omit. 

Issued,  &a 


No.   11. 

Commission  to  Examine  Witnesses. 

(Headvng  as  in  Form  1) 

Victoria,  by  the  Grace  of  God,  &c,  to        of        and 
of  Commissioners  named  by  and  on  behalf  of  the 

and  to  of  and  of  Commissioners  named  by 
and  on  behalf  of  the  greeting :     Know  ye,  that  We  in 

confidence  of  your  prudence  and  fidelity  have  appointed  you 
and  by  these  presents  give  you  power  and  autnority  to  ex- 
amine on  interrogatories  and  viva  voce  as  hereinafter  men- 
tioned witnesses  on  behalf  of  the  said  and  respect- 
ively at  before  you  or  any  two  of  you,  so  that  one  Com- 
missioner only  on  each  side  be  present  and  act  at  the 
examination.    And  we  command  you  as  follows : 

1.  Both  the  said  and  the  said  shall  be  at  liberty 
to  examine  on  interrogatories  and  viva  voce  on  the  subject 
matter  thereof  or  arisine  out  of  the  answers  thereto  such 
witnesses  as  shall  be  produced  on  their  behalf,  with  liberty 
to  the  other  partjr  to  cross-examine  the  said  witnesses  on 
eross-interro^tones  and  viva  voce,  the  party  producing 
any  witness  for  examination  being  at  liberty  to  re-examine 
him  viva  voce ;  and  all  such  additional  viva  voce  questions, 
whether  on  examination,  cross-examination,  or  re-examina- 
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tion,  shall  be  reduced  into  writing,  and  with  the  answers 
thereto  shall  be  returned  with  the  said  Commission. 

2.  Not  less  than  days  before  the  examination  of  any 
witness  on  behalf  of  either  of  the  said  parties,  notice  in 
writing,  signed  by  any  one  of  you,  the  Commissioners  of 
the  party  on  whose  behalf  the  witness  is  to  be  examined, 
and  statmg  the  time  and  place  of  the  intended  examination 
and  the  names  of  the  witnesses  to  be  examined,  shall  be 
given  to  the  Commissioners  of  the  other  party  by  deliver- 
ing the  notice  to  them,  or  by  leaving  it  at  their  usual  place 
of  abode  or  business,  and  if  the  Commissioners  or  Com- 
missioner of  that  party  neglect  to  attend  pursuant  to  the 
notice,  then  one  of  you,  the  Commissioners  of  the  party  cm 
whose  behalf  the  notice  is  given,  shall  be  at  liberty  to  pro- 
ceed with  and  take  the  examination  of  the  witness  or  wit- 
nesses ex  parte^  and  adjourn  anv  meeting  or  meetings,  or 
continue  the  same  from  day  to  day  until  all  the  witnesses 
intended  to  be  examined  by  virtue  of  the  notice  have  been 
examined,  without  giving  any  further  or  other  notice  of 
the  subsequent  meeting  or  meetings. 

3.  In  the  event  of  any  witness  on  his  examination, 
cross-examination,  or  re-examination  producing  any  book, 
document,  letter,  paper,  or  writing,  and  refusing  for  good 
cause  to  be  stated  in  his  deposition  to  part  with  the 
original  thereof,  then  a  copy  thereof,  or  extract  therefrom, 
certified  by  the  Commissioners  or  Commissioner  present 
and  acting  to  be  a  true  and  correct  copy  or  extract  shall  be 
annexed  to  the  witnesses'  deposition. 

• 

4.  Each  witness  to  be  examined  under  this  Commission 
shall  be  examined  on  oath,  affinnation,  or  otherwise  in 
accordance  with  his  religion  by  or  before  the  Commissioners 
or  Commissioner  present  at  the  examination. 

5.  If  any  one  or  more  of  the  witnesses  do  not  under- 
stand the  English  language  (the  interrogatories,  cross- 
in  terr(^tories,  and  viva  voce  questions,  if  any,  being  pre- 
viously translated  into  the  language  with  which  he  or  they 
is  or  are  conversant),  then  the  examination  shall  be  taken 
in  English  through  the  medium  of  an  interpreter  or  inter- 
preters to  be  nominated  by  the  Commissioners  or  Com- 
missioner present  at  the  examination,  and  to  be  previously 
sworn  according  to  his  or  their  several  religiona  by  or 
before  the  said  Commissioners  or  Commissioner  truly  to 
interpret  the  questions  to  be  put  to  the  witness  and  his 
answers  thereto. 
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6.  The  depositions  to  be  taken  under  this  C!ommissioa 
shall  be  subscribed  by  the  witness  or  witnesses,  and  by 
the  Commissioners  or  Commissioner  who  shall  have  taken 
the  depositions. 

7.  The  interrogatories,  cross-interrogatories,  and  de- 
positions, together  with  any  documents  referred  to  therein, 
or  certified  copies  thereof  or  extracts  therefrom,  shall  be 
sent  to  the  Prothonotary  of  the  Supreme  Court  of  Nova 
Scotia  at  on  or  before  the  day  of  enclosed  in  a 
cover  under  the  seals  or  seal  of  the  Commissioners  or 
Commissioner. 

8.  Before  you  or  any  of  you,  in  any  manner  act  in  the 
execution  hereof  you  shall  severally. take  the  oath  hereon 
indorsed  on  the  Holy  Evangelists  or  otherwise  in  such 
other  manner  as  is  sanctioned  by  the  form: of  your  several 
religions  and  is  considered  by  you  respectively  to  be  bind- 
ing OR  your  respective  consciences.  In  the  absence  of  any 
other  Commissioner,  a  Commissioner  may  himself  take  the 
oath.  > 

And  we  give  you  or  any  one  of  you  authority  to  admin- 
ister such  oath  to  the  other  or  others  of  you. 

Issued,  &c. 


Witnesses'  Oath. 

Tou  are  true  answer  to  make  to  all  such  questions  as  shall 
be  asked  you;  without  favour  or  afiection  to  either  party, 
and  therein  you  shall  speak  the  truth,  the  whole  truth,  and 
nothing  but  the  truth.    So  help  you  God, 


COMMISSIONEBS'  OaTH. 

You  (or  I)  shall,  accordingly  to  the  best  of  your  (or  my) 
skm  and  knowledge,  truly  and  faithfully,  and  without  par- 
tiality to  any  or  either  of.  the  parties  in  this  cause,  take  tbe 
examinations  and  depositions  of  all  and  every  witness  and 
witnesses  produced  and  examined  by  virtue  of  the  Com- 
mission within  written.    So  help  you  (or  me)  God. 


Intekpretee's  Oath. 

You  shall  truly  and  faithfully,  and  without  partiality  to 
any  or  either  of  the  parties  in  this  cause,  and  to  the  best 
of  your  ability,  interpret  and  translate  the  oath  or  oaths. 
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affirmation  or  affirmations  which  he  shall  administer  to, 
and  all  and  every  the  questions  which  shall  be  exhibited  or 
put  to,  all  and  every  witness  and  witnessess  produced  before 
and  examined  by  the  Commissioners  named  in  the  Com- 
mission within  written  as  far  forth  as  you  are  directed  and 
employed  by  the  said  Commissioners,  to  interpret  and 
translate  the  same  out  of  the  English  into  the  language  of 
such  witness  or  witnesses,  and  also  in  like  manner  to  inter- 
pret and  translate  the  respective  depositions  taken  and 
made  to  such  questions  out  of  the  language  of  such  witness 
or  witnesses  into  the  English  language.    So  help  yon  God. 


Clerk's  Oath. 

You  shall  truly,  faithfully,  and  without  partiality  to  any 
or  either  of  the  parties  in  this  cause,  take,  write  down, 
transcribe,  and  engross  all  and  every  the  questions  which 
shall  be  exhibited  or  put  to  all  and  every  witness  and  wit- 
nesses, and  also  the  d^ositions  of  all  and  every  such  wit* 
ness  and  witnesses  produced  before  and  examined  by  the 
said  Commissioners  named  in  the  Commission  within 
written,  as  far  forth  as  you  are  directed  and  employed  by 
the  Commissioners  to  take,  write  down,  transcribe  oi:  en- 
gross the  said  questions  and  depositions.    So  help  you  Qod 


APPEN  DI X      K 


No    1. 

Summons  (General  Form.) 

18  {Here  put  the  letter  and  number,) 

In  the  Supreme  Court 

Between  plaintiffl 

and  defendant. 

Let  all  parties  concerned  attend  the  Judge  in  Chambers, 
on  day  the         day  of  18     ,  at  o'clock  in  the 

noon,  on  the  hearing  of  an  application  on  the  part 
of 

Dated  the        day  of         18     . 

This  summons  was  taken  out  by        of        solicitor  for 

To 


No.  2. 

•  Order  (General  Form.) 

{Heading  as  in  Form  1.) 

Judge        ,  in  Cambers. 

Between 

Upon  hearing  and  upon  reading  the  affidavit  of 

filed  the  day  of  18      ,  and. 

It  is  ordered        and  that  the  costs  of  this  application  be 

Dated  the        day  of        18 
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No,  a 

SmiMONs  FOR  Directions  Pcrsuant  to  Order  XXIX. 

(HeadiTig  as  in  Form  1,) 

Let  all  the  parties  concerned  attend  the  Judge  at  Cham^ 
bers  on  day  the  day  of  18      *,  at 

o'clock  in  the  noon,  on  the  heaiing  of  an  implication 

on  the  part  of  for  directions  for 

(Here  state  all  matters  or  proceedings  previovs  to  trial 
on  which  directions  are  required,) 

Dated  the  day  of  18    , 

This  summons  was  taken  out  by  solicitor  for 

To 


No.  4 

Order  for  Directions  pursuant  to  Order  XXIX. 

{Heading  as  in  Form  1.) 

Upon  hearing  and  upon  reading  it  is  ordered 

as  follows : 

1.  That  the  plaintiff  deliver  to  the  defendant  further 
and  better  particulars  with  dates  and  it^ems  of  his  claim, 
and  that  unless  such  particulars  be  delivered  within 
days  from  the  date  of  this  order,  all  further  proceedings  be 
stayed  until  tiie  deliver}-  thereof. 

2.  That  the  plaintiff  and  defendant  be  at  liberty  to 
deliver  to  each  other  interro^tories  in  writing,  and  that 
the  said  parties  do  respectively  answer  the  said  interroga- 
tories as  prescribed  by  Order  XXX,  Rules  8  and  25. 

3.  That  the  be  at  liberty  to  issue  a  commission 
for  the  examination  of  witnesses  on  his  behalf  at 

and  that  the  trial  of  the  action  be  stayed  until  the  return 
of  the  said  commission,  the  usual  long  order  for  the  said 
commission  to  be  drawn  up,  and  unless  agreed  upon  by 
the  parties  within  one  week,  to  be  settled  by  a  Judge. 

*  nn  ia  ft  d«te  not  !«•■  than  4  d«yi  from  lervioe  of  rainiDODS. 
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4.  That  the  action  be  tried  in  the  County  of  by  a 
Judge. 

5.  That  either  party  be  at  liberty  without  further  sum- 
mons, to  apply  to  a  Judge  for  further  directions,  such 
application  to  be  made  upon  two  clear  day's  notice  to  be 
served  upon  the  other  party. 

6.  That  the  costs  of  this  application  be  costs  in  the  ac- 
tioru 

Dated  the  day  of  18     . 


No.  5. 

Order  for  Time. 

(Heading  as  in  Form  1.) 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

,  filed  the  day  of  18  and 

It  is  ordered  that  the  shall  have  time 

and  that  the  costs  of  this  application  be 

Dated  the  day  of  18     , 


No.  6. 

Order  under  Order  xiv,  No.  1. 

[Heading  as  in  Form  1.] 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  18     ,  and 

It  is  ordered  that  the  plaintiff  may  sign  final  judgment 
in  this  action  for  the  amount  indorsed  on  the  writ  with 
interest,  if  any,  [or  possession  of  the  land  in  the  indorse- 
ment of  the  writ  described  as  ]  and  costs  to  be  taxed 
and  that  the  costs  of  this  application  be 

Dated  the  day  of  18     , 


NOVA  SCOTIA  JUDICATURE    ACT,  1884.  307 

No.  7. 

Order  under  Order  xiv,  No.  2. 

[Heading  as  in  Form  1.] 

Upon  hearing        and  upon  reading  the  affidavit  of 
filed        day  18,  and 

It  is  ordered  that  the  defendant  be  at  liberty  to  defend 
this  acton  by  delivering  a  defence,  and  that  the  costs  of  this 
application  be 

Dated  the  day  of  18    . 


No.  8. 

Order  under  Order  XIV.,  No.  3. 

[HecKiing  as  in  Form.] 

Upon  hearing        and  upon  reading  the  affidavit  of 
filed  the        day 'of         18     ,  and 

It  is  ordered  that  if  the  defendant  pay  into  court 

within  a  week  frctai  the  date  of  this  order  the  sum  of  $ 
he  be  at  liberty  to  defend  this  action  by  delivering  a  de- 
fence within  days  after  this  order,  but  that 
if  that  sum  be  not  so  paid  the  plaintiflF  be  at  liberty  to  sign 
final  judgment  for  the  amount  indorsed  on  the  writ  of  sum- 
mons, with  interest,  if  any,  and  costs,  and  that  in  either 
event  the  costs  of  this  application  be 

Dated  the        day  of         18     . 


No.  9. 

Order  under  Order  XIV.,  No.  4. 

{Heading  as  in  Form  1.) 

Upon  hearing  and  upon  reading  the  affidavit  of 

filed  the         day  of         18     ,  and 

It  is  ordered  that  if  the  defendant  pay  into  Couii  within 
a  week  from  the  date  of  this  order  the  sum  of  $  ,  he 

be  at  liberty  to  defend  this  action  as  to  the  whole  of  the 
plaintiff^s  claim. 
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And  it  is  ordered  that  if  that  sum  be  not  so  paid  the 
plaintiff  be  at  liberty  to  sign  judgment  for  that  sum  and 
the  defendant  be  at  liberty  to  defend  this  action  as  to  the 
residue  of  the  plaintiff  *s  claim. 

And  it  is  ordered  that  in  either  event  the  defence  be  de- 
livered within  days  after  this  order,  and  that  the  costs 
of  this  application  be 

Dated  the        day  of         18    . 


No.    10. 

Oedeb  to  Amend. 

(Heading  as  in  Form  1,) 

Upon  hearing  and  upon  reading  the  affidavit  of 

filed  the        day  of         18    ,  and 

It  is  ordered  that  the  plaintiff  be  at  liberty  to  amend  the 
writ  of  summons  in  this  action  by  and  that  the  costs  of 
this  application  be 

Dated  the        day  of        18    . 


No.    11, 

Order  fob  Particulars  [Partnership.] 

[Headvag  as  in  Form  1,] 

Upon  hearing 
and  upon  reading  the  affidavit  of  filed  the 

day  of  18    ,  and 

It  is  ordered  that  the  furnish  the  .  with  a  state-^ 
ment  in  writing,  verified  by  affidavit,  setting  forth  the 
names  of  the  persons  constituting  the  members  or  eo-^ 
partners  of  their  firm,  pursuant  to  the  rules  of  the  Supreme 
Court,  1884,  Order  XVl.,  Rule  14,  and  that  the  costs  of  this 
application  be 

Dated  the        day  of        18    . 
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No.    12. 

Order  for  Particulars  [General.] 

[Headi/ng  as  in  Form  1,] 

TJpon  hearing 
and  upon  reading  the  affidavit  of        filed  the 
day  of        18    ,  and 

It  is  ordered  that  the  plaintiff  deliver  to  the  defendant 
an  aqpount  in  writing  of  the  particulars  of  the  plain- 
tiff's claim  in  this  action,  and  that  unless  such  par- 
ticulars be  delivered  within  days  from  the  date  of  this 
order  all  further  proceedings  be  stayed  until  the  delivery 
thereof,  and  that  the  costs  of  this  application  be 

Dated  the        day  of        18    . 


Na  13. 

Order  for  Particulars  [Accident  Case.] 

{Heading  m  in  Form  i.) 

Upon  hearing 
and  upon  reading  the  affidavit  of        filed  the 
day  of        18    ,  and 

It  is  ordered  that  the  plaintiff  deliver  to  the  defendant 
an  account  in  writing  of  the  particulars  of  the  iniuries 
mentione  I  in  the  statement  of  claim,  together  with  the 
time  and  place  of  the  accident,  and  the  particular  acts  of 
negligence  complained  of,  and  that  unless  such  particulars 
be  delivered  within  days  from  the  date  of  this  order  all 
further  proceedings  in  this  action  be  stayed  until  the  de- 
livery thereof,  and  that  the  costs  of  this  application  be 

Dated  the        day  of        18    . 
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No.    14. 

Order  to  discharcje  or  vary  on  Application  by  Third 

Party. 

(Headirig  as  in  Form  1.) 
Upon  hearing 
and  upon  reading  the  affidavit  of  filed  the 

day  of  18      ,  and 

It  is  ordered  that  the  order  of  in  this  action  dated 

the  day  of  18  ,  be  discharged  (cr  varied 

by  ),  and  that  the  costs  of  this  application  be 

Dated  the        day  of        18 


No.  15. 

Order  to  dismiss  for  want  of  Prosecution. 

(Heading  as  i/n  Form  1.) 
Upon  hearing 
and  upon  reading  the  affidavit  of  filed  the 

day  of  18       ,  and 

It  is  ordered  that  this  action  be,  for  want  of  prosecu- 
tion, dismissed  with  costs  to  be  taxed  and  paid  to  the  de- 
fendant by  the  plaintiff,  and  that  the  costs  of  this  amplica- 
tion be 

Dated  the        day  of        18 


No.   16. 

Order  for  Delivery  of  iNTtoRooATORiES. 

(Heading  as  in  Form  L) 
Upon  hearing 
and  upon  reading  the  affidavit  of  ,  filed  the 

day  of  18       ,  and 

It  is  ordered  that  the  be  at  liberty  to  deliver  to 

the  interrogatories  in  writing,  and  that  the  said 

do  answer  the  interrogatories  as  prescribed  by  Order  XXX., 
Rules  8  and  25  of  the  Rules  of  the  Supreme  Court,  1884, 
and  that  the  costs  of  this  application  be 

Dated  the        day  of        18    . 
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Ne.  17. 
Ordeb  fob  Affidatit  as  TO  Documents. 

(Heading  as  in  Form  1.) 
Upon  hearing 

It  is  ordered  that  the  do,  within  days  from 

the  date  of  this  order  answer  on  affidavit  stating  what  docu- 
cnents  are  or  have  been  in  possession  or  power  relating 
to  the  matters  in  question  in  4;his  action,  and  that  the  costs 
of  this  application  be 

Dated  the  day  of  18    . 


No.  la 
Order  to  produci^  Documents  for  Inspection. 

(Heading  as  in  Form  L) 
Upon  hearing 
and  upon  reading  the  affidavit  of  filed  the 

<lay  of  18    ,  and 

It  is  ordered  that  the  do,  at  all  seasonable  times,  on 

reasonable  notice,  produce  at  (insert  place  of  inspection), 
situate  at  the  following  documents,nameIy  ,  and  that 
the  be  at  liberty  to  inspect  and  peruse  the  documents 
«o  produced,  and  to  take  copies  and  abstracts  thereof  and 
•extracts  therefrom,  at  expense,  and  that  in  the  mean- 

time all  further  proceedings  be  stayed,  and  that  the  costs 
•of  this  application  be 

Dated  the        day  of        18    « 


No.  19. 

Order  for  Production  (Underwriters), 

(Headi/ng  as  in  Form  1,) 

Upon  hearing 
and  upon  reading  the  affidavit  of  filed  the 

day         18    .  and 

It  is  ordered  that  the        do  produce  and  show  to  the 
upon  oath  all  insurance  slips,  policies,  letters  of  instruction, 
or  other  orders  for  effecting  such  slips,  or  policies,  or  relating 


312  IfOVA  SCOTIA    JlTDICATtJRE  ACT,   1884. 

to  the  insurance  or  the  subject  matter  of  the  insurance  on  the 
ship        or  the  cargo  on  board  thereof,  or  the  freight  there- 
by, and  also  all  documents  relating  to  the  sailing  or  alleged  loss 
of  the  said  ship        the  cargo  on  board  thereof  and  the  freight 
the)*eby,  and  all  letters  and  correspondence  with  any  person 
or  persons  in  any  manner  relatmg  to  the  effecting  the 
insurance  on  the  said  ship,  the  cargo  on  board  thereof,  or  the 
freight  thereby,  or  any  other  insurance  whatsoever  effected 
on  the  said  ship,  or  the  cargo  on  board  thereof,  or  the  fi-eight 
thereby  on  the  voyage  insured  by,  or  relating  to  the  policy 
sued  upon  in  this  action,  or  any  other  policy  whatsoever 
effected  on  the  said  ship,  or  the  cargo  on  board  thereof,  or 
the  freight  thereby,  on  the  same  voyage.     Also  all  corre- 
spondence between  the  captain  or  agent  of  the  vessel  and 
any  other  person,  with  the  owner  or  any  person  or  per- 
sons  previous  to  the  commencement  of  or  during  the  voyage 
upon  which  the  alleged  loss  happened.      Also  all  protests^ 
surveys  log  books,  charter-parties,  tmdesmen'd  bills  for  re~ 
pairs,  average  statements,  letters.  Invoices,  bills  of  parcels,, 
bills  of  lading,    manifests,  accounts,  accounts-current,  ac- 
counts-sales>  bills  of  exchange,  receipts^  vouchers,  books» 
documents,  correspondence,  papers,  and  writings,  [whether 
originals,,  duplicates,  or  copies  respectively],  which  now  are 
in  the  custody,  possession,  or  power,  of  the         his  brokers,, 
solicitors,  or  agents,  in  any  way  relatmg  or  referring  to  the 
matters  in  question  in  this  action,  with  liberty  for  the 
to  inspect  and  take  copies  of  or  extracts  from  the  same  ot 
any  oi  them,  and  that  in  the  meantime  all  further  proceed- 
ings be  stayed^  and  that  the  costs  of  this  application  be 

Dated  the        day  of        18    . 


No.  20. 

Ordeb  for  Service  cut  of  Jurisdiction. 

(Heading/  as  in  Form  1.) 

Upon  hearing        and  upon  reading  the  affidavit  of 
filed  the        day  of         18    ,  and 

It  is  ordered  that  the  plaintiff  be  at  liberty  to  issue 
a  writ  for        service  out  of  the  jurisdiction  against 

And  it  is  further  ordered  that  the  time  for  appearance  to 
the  said  writ  be  within  days  after  the  service  thereof^ 
and  that  the  costs  af  this  application  be 

Dated  the        day  of        18    . 
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No.  21. 

Order  for  Substituted  Service. 

(Heading  as  in  Form  1.) 

Upon  hearing        and  upon  reading  the  affidavit  of 
filed  the         day  of         18,  and 

It  is  ordered  that  service  of  a  copy  of  this  order,  and  of  a 

copy  of  the  writ  of  summons  in  this  action,  by  sending  the 

same  by  a  prepaid  post  letter,  addressed  to  the  defendant 

at         ,  shall  be  good  and  sufficient  service  of  the  writ. 

Dated  the        day  of        18    . 


No.   22. 

Order  for  Renewal  of  Writ. 

{Heading  as  in  Form  1.) 

Upon  hearing  and  upon  reading  the  affidavit  of 

filed  the  day  of  18    ,  and 

It  is  ordered  that  the  writ  in  this  action  be  renewed  for 
six  months  from  the  date  of  its  renewal,  pursuant  to  the 
Rules  of  the  Supreme  Court,  1884,  Order  VlII.,  Rule  1. 

Dated  the        day  of        18    . 


No.    28. 

Order  for  Issue  of  Notice  Claiming  Contribution. 

(Heading  as  i/a  Form,  1.) 

Upon  hearing         and  upon  reading  the  affidavit  of 
filed  the  day  of  18    ,  and 

It  is  ordered  that  the  defendant  be  at  liberty  to 

issue  a  notice  claiming  over  against  ,  pursuant 

to  the  Rules  of  the  Supreme  Court,  1884,  Order  XVl,  Rule 
49. 

Dated  the        day  of        18    . 
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Na   24. 
Order  of  Reference. 
(Heading  cw  in  Fottti  1.) 
Upon  hearing  and  by  consent 

It  is  ordered  as  follows : 

1.  [State  moMers  to  be  referred]  shall  be  referred  to  the 
award  of 

2.  The  arbitrator  shall  have  all  the  powers  as  to  certify- 
ing and  amending  of  a  Judge  of  the  Supreme  Court. 

3.  The  arbitrator  shall  make  and  publish  his  award  in 
writing  of  and  concerning  the  matters  referred,  ready  to  be 
delivered  to  the  parties  in  difference,  or  such  of  them  as  re- 
quire the  same  (or  their  respective  personal  representatives, 
if  either  of  the  said  parties  die  before  making  of  the  award) 
on  or  before  the  next,  or  on  or  before  such  further  day 
as  the  arbitrator  may  from  time  to  time  appoint  and  signify 
in  writing,  signed  by  him  and  indorsed  on  this  order. 

4.  The  said  parties  shall,  in  all  things,  abide  by  and 
obey  the  award  so  to  be  mada 

5.  The  costs  of  the  said  cause  and  the  costs  of  the  refer- 
ence and  award  shall  be 

6.  The  arbitrator  may  (if  he  think  fit)  examine  the  said 
parties  to  this  cause,  and  their  respective  witnesses,  upon 
oath  or  affirmation. 

7.  The  said  parties  shall  produce  before  the  arbitrator 
all  books,  deeds,  papers,  and  writings  in  their  or  either  of 
their  custody  or  power  relating  to  ttie  matters  in  difference. 

8.  Neither  the  plaintiff  nor  the  defendant  shall  bring  or 
prosecute  any  action  against  the  arbitrator  of  or  concerning 
the  matters  so  to  be  reierred. 

9.  U  either  party  by  affected  delay  or  otherwise  wilfully 
prevent  the  said  arbitrator  from  making  an  award,  he  or 
they  shall  pay  such  costs  to  the  other  as  may  think 
reasonable  and  just. 

10.  In  the  event  of  either  of  the  said  parties  disputing 
the  validity  of  the  said  award,  or  moving  the  to  set  it 
aside,  the  said  shall  have  power  to  remit  the  matters 
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hereby  referred  or  any  or  either  of  them  to  the  reconsidera- 
tion of  the  arbitrator. 

11.  In  the  event  of  the  arbitrator  declining  to  act  or 
dying  before  he  has  made  his  award,  the  said  parties  may 
or  if  they  cannot  agree,  the  Judge  may,  on  application  by 
either  side,  appoint  a  new  arbitrator. 

12.  Unless  restrained  by  any  order  of  the  Court  or  a 
Judge,  the  party  or  parties  in  whose  favour  the  award  shall 
be  made  shall  be  at  liberty  within  days  after  service  of 
a  copy  of  the  award  on  the  solicitor  or  agent  of  the  other 
party  to  sign  final  judgment  in  accordance  with  the  award, 
and  for  all  costs  that  he  or  they  may  be  entitled  to  under 
this  order,  and  under  the  award,  together  with  the  costs  of 
the  said  judgment. 

Dated  the  day  of  18    . 


No  25. 

Order  for  Examination  of  Witnesses  before 
Arbitrator, 

(HeadiTUf  as  in  Form  1.) 

Upon  hearing  and  upon  reading  the  aflSdavit  of 

filed  the        day  of        18    .  and 

It  is  ordered  that  attend  before  the  arbitrator 

herein  on  the  da^s  of        18    ,  at        and  then 

and  there  submit  to  be  examined  on  oath  or  affii;mation  on 
behalf  of  the  touching  the  matters  referred  to  the  same 
arbitrator. 

Dated  the  day  of  18    . 


No.  26. 

Order  for  Examination  of  Witnesses  and  Production 
of  Documents. 

(Heading  as  in  Form  1.) 

Upon  hearing        and  upon  reading  the  affidavit  of 
filed        day  of        18    ,  and 

It  is  ordered  that  attend  before  the  arbitrator 
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herein  on  the  days  of  18     ,  at 

and  then  and  there  submit  to  be  examined  on  oath  or 
affirmation  on  behalf  of  the  touching  the  matters  refer- 
red to  said  arbitrator. 

And  it  is  further  ordered  that  the  said  do  at  the  time 
and  place  aforesaid  produce  and  deliver  to  the  said  arbitra- 
tor the  papers,  documents,  and  writings  hereafter  mention- 
ed, that  is  to  say  (specify  documents  to  be  produced). 

Dated  the        day  of        18    . 


No.  27. 
Order  to  Remove  Judgment  from  County  Court. 

18    .     (Here  pvi  the  letter  and  number,) 

In  the  Supreme  Court 

F. 
In  Chambers. 

In  the  matter  of  a  plaint  in  the  County  Court  of      , 
holden  at        wherein  plaintiff, 

and 

defendant 

Upon  reading  the  affidavit  of  filed  the  day  of 

18     ,  and  ,  certified  copy  of  the  judgmennt  in 

the  plaint  above-mentioned. 

It  is  ordered  that  a  writ  of  certiorari  issue  to  remove 
the  said  judgment  from  the  above-named  County  Court 
into  the  Supreme  Court. 

Dated  the        day  of        18     . 


No.   28. 

Order  for  Arreot  (Capias). 

(Headvng  as  in  Form  1.) 

On  hearing        and  on  reading  the  affidavit  of        sworn 
the        day  of        18    .  and 

It  is  ordered  that  the  defendant  be  arrested  and  impri- 
soned for  the  term  of  from  the  date  of  his  arrest,  in- 


NOVA  SCOTIA  JUDICATURE  ACT,    1884.  317 

eluding  the  day  of  such  date,  unless  and  until  he  shall 
sooner  deposit  in  Court  the  sum  of  $  ,  or  give  to  the 
sheriff  or  other  officer  arresting  him  a  bond  executed  by 
him,  and  two  sufficient  sureties  in  the  penalty  of  S  ,  or 
some  other  security  satisfactory  to  the  plaintiff,  that  any 
sum  recovered  against  the  said  defendant  in  the  action  shall 
be  paid,  or  that  the  defendant  shall  be  rendered  to  prison. 

And  it  is  further  ordered  that  the  sheriff  of  do, 

within  one  calendar  month  from  the  date  hereof,  including 
the  day  of  such  date  and  not  afterwards,  take  the  defendant 
for  the  purpose  aforesaid,  if  he  shall  be  found  in  the  said 
sheriff's  bailiwick. 

Dated  the        day  of        18    , 

To  be  indorsed,  as  a  writ  of  summons,  with  name  of  soli- 
citor procuring  the  same,  or  of  plaintiff,  if  plaintiff  is  suing 
in  person  and  without  a  solicitor. 


Bond  on  Defendant's  Arrest. 

Blnow  all  men  by  these  presents  that  we,  G.  D.  {the  defend-- 
cmt)  of        ,        ,E.F.  of        ,        ,  and  0.  H,  oi 
are  held  and  firmly  bound  to  /.  K,  of  ,  High  Sheriff  of 

the  county  of  ,  {or  coroner  of  the  county  of  ),  in 

the  sum  of  S  of  lawful  money  of  Canada,  to  be  paid  to 
the  said  /.  if.,  or  his  certain  attorney,  executors,  adminis- 
trators, or  assigns,  for  which  payment  well  and  truly  to  be 
made,  we  bind  ourselves,  and  each  of  us  for  himself,  our  and 
every  of  our  heirs,  executors,  and.  administrators  firmly 
by  these  presents,  sealed  with  our  seals  and  dated 
the        day  of        ,  A.  D.  18     . 

Whereas,  the  above  bounden  C.  D.  was,  on  the  day 

of  taken  by  the  said  J*.  K,,  as  sheriff  {or  coroner)  a9 

aforesaid,  by  virtue  of  an  order  for  the  arrest  of  the  said  C. 
D.,  bearing  date  the  day  of  to  the  said  sheriff  {or 

coroner)  delivered,  in  an  action  at  the  suit  of  -4.  B.  And 
whereas,  by  the  said  order,  it  is  ordered  that  the  said  0.  D. 
be  arrested  and  imprisoned  for  month     from  the  date 

of  his  arrest,  including  the  day  of  such  date,  unless  and 
until  he  shall  sooner  deposit  in  Court  the  sum  of  $  ,  or 
give  to  the  said  /.  K,  a  bond  executed  by  him  and  (two) 
sufficient  sureties  in  the  penalty  of  $  ,  or  some  other 

security  satisfactory  to  the  plaintiff  that  anvsum  recovered 
against  the  said  C,  D.  in  the  said  action  sliall  be  paid,  or 
that  the  said  C,  D.  shall  be  rendered  to  prison  :    ISow  the 
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condition  of  this  obligation  is  such  that  if  any  sum  recov- 
ered against  the  said  C,  D.  in  the  said  action  shall  be  paid, 
or  the  said  G,  D.  shall  be  rendered  to  prison  according  to 
the  said  order,  then  this  obligation  shall  be  void,  otherwise 
to  stand  and  remain  in  full  force  and  effect. 

Signed,  sealed  and  delivered  )  E  F     (Lu  s) 

in  presence  of  |  q,;^     ^^^j^ 


No   29. 


Order  of  Reference  under  S.  29  of  the  Supreme 
Court  of  Judicature  Act,  1884. 

(Heading  as  in  Form  1,) 

Upon  hearing  and  upon  reading  the  affidavit  of 

filed  the  day  of  18     ,  and 

It  is  ordered  that  the  following  question  arising  in  this 
action,  namely,         be  referred  for  inquiry  and  report  to 
under  section  29  of  the  Supreme  Court  of  Judicature  Act, 
188i,  and  that  the  costs  of  this  application  be 

Dated  the         day  of         18     . 


No.    30. 


Order  of  Reference  under  S.  30  of  the  Supreme 
Court  of  Judicature  Act,  1884. 

(Heading  as  in  Form  L) 

Upon  hearing  and  upon  reading  the  affidavit  of 

filed  the         day  of         18     ,  and 

It  is  ordered  that  the  {sto^s  whether  all  or  some,  and  if 
so  vMch  of  the  questions  are  to  he  tried)  in  this  action  be 
tried  by  ,  who  shall  have  all  the  powers  as  to  certifying 
and  amending  of  a  Judge  of  the  Supreme  Court,  and  shafi 
make  his  report  of  and  concerning  the  matters  ordered  to 
be  tried  as  aforesaid,  pursuant  to  the  statute  {or  direct 
judgment  to  be  entered  and  otherwise  deal  with  the  whole 
action,  pursuant  to  Order  XXXIV.,  Rule  38.) 

And  it  is  further  ordered  that  the  said  referee  may,  if  he 
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think  fit  examine  the  parties  to  this  action,  and  their  res- 
pective witnea>ses,  upon  oath  or  afiSrmation,  and  that  the  said 
parties  shall  produce  before  the  said  referee  all  books,  deeds, 
papers,  and  writings  in  their  or  either  of  their  custody  or 
power  relating  to  the  matters  so  ordered  to  be  tried. 

And  it  is  further  ordered  that  neither  the  plaintiff  nor  the 
defendant  shall  bring  or  prosecute  any  action  against  the 
said  referee,  or  i^ainst  each  other,  of  or  concerning  the 
matters  so  ordered  to  be  tried,  and  that  if  either  party  by 
affected  delay  or  otherwise  wilfully  prevent  the  said  referee 
from  making  his  report,  he  or  they  shall  pay  such  costs  to 
the  other  as  the  Court,  or  a  Judge,  may  think  reasonable 
and  just. 

And  it  is  further  ordered,  that  in  the  event  of  the  said 
referee  declining  to  act,  or  dying  before  he  has  made  his 
report,  the  said  parties  may,  or  if  they  cannot  agree,  one  of 
the  Judges  of  the  Supreme  Court  may,  upon  application  by 
either  party,  appoint  a  new  referee. 

And  it  is  ordered  that  the  costs  of  this  application  be 

Dated  the  day  of  18     . 


No.  31. 

Order  of  Reference  to  Master. 

(Heading  as  in  Form  1,) 

Upon  hearing        and  upon  reading  the  affidavit  of 
filed  the        day  of         18     ,  and 

It  is  ordered  that  this  action  [or  the  matters  of  account 
in  this  action,  or  the  following  questions  in  this  action 
being  matters  of  account,  namely,  {stating  them)\  be  referred 
to  the  certificate  of  with  all  the  powers  as  to  certifying 
and  amending  of  a  Judge  of  the  Supreme  Court,  and  that 
the  costs  of  the  and  of  the  reference  be  in  the  discretion 
of  the  said        and  that  the  costs  of  this  application  be 

Dated  the         day  of        18     .  , 
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No.  32 

Order  for  Examination  of  Witnesses  before  Trial 

(Heading  as  in  Form  1,) 

Upon  hearing        and  upon  reading  the  affidavit  of 
filed  the         day  of         18     ,  and 

It  is  ordered  that  a  witness  on  behalf  of  the  be 

examined  viva  voce  [on  oath  or  affirmation]  before 
esquire,  special  examiner,  the        solicitor  or  agent  giving 
to  the        solicitor  or  agent         notice  in  writing  of  the 
time  and  place  where  the  examination  is  to  take  place. 

And  it  is  further  ordered  that  the  examination  so  taken 
be  filed  in  the  Prothonotary's  Office  of  the  Supreme  Court  at 
and  that  an  authenticated  copy  or  copies  thereof  may  be 
read  apd  given  in  evidence  on  the  trial  of  this  cause,  saving  all 
just  exceptions,  without  any  further  proof  of  the  absence 
of  the  said  witness  than  the  affidavit  of  the  solicitor  or 
agent  of  the  as  to  his  belief,  and  that  the  costs  of  this 
application  be 

Dated  the        day  of  18     . 


No.  3a 


Short   Order  for  issue  of  C!oMliissioN  to   Examinb 
Witnesses. 

(Heading  as  in  Form  1.) 

Upon  hearing  and  upon  reading  the  affidavit  of 

filed  the        day  of         18     ,  and 

It  is  ordered  that  the  be  at  liberty  to  issue  a  com* 

mission  for  the  examination  of  witnesses  on        behalf  at 

And  it  is  further  ordered  that  the  trial  of  this  action  be 
stayed  until  the  return  of  the  said  commission,  the  usual 
long  order  to  be  drawn  up,  and  unless  agreed  upon  by  the 
pai^ies  within  one  week  to  be  settled  by  a  Judge,  {or  as 
the  case  may  be),  and  that  the  cost  of  this  application  be 

Dated  the        day  of  18    . 
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No.  34. 

Long  Order  for  Commission  to  Examine  Witnesses. 

(Heading  as  in  Form.  1). 

Upon  hearing  and  upon  reading  the  affidavit  of 

filed  the  day  of  18  ^  and 

It  is  ordered  as  follows : 

1.  A  commission  may  issue  directed  to  of  and 
of  commissioners  named  by  and  on  behalf  of  the 
and  to            of            and            commissioners  named 

by  and  on  behalf  of  the  for  the  examination  upon  inter- 
rogatories and  viva  voce  of  witnesses  on  behalf  of  the  said 
and  respectively  at  aforesaid  before  the  said 
commissioners,  or  any  two  of  them,  so  that  one  commissioner 
only  on  each  side  be  pi-esent  and  act  at  the  examination. 

2.  Both  the  said  and  shall  be  at  liberty  to 
examine  upon  interrogatories  and  viva  voce  upon  the  subject 
matter  thereof  or  arising  out  of  the  answers  thereto  such 
witnesses  as  may  be  produced  on  their  behalf  with  liberty 
to  the  other  party  to  cross-examine  the  said  witnesses  upon 
cross-interrogatories  and  viva  voce,  the  party  proflucing 
the  witness  for  examination  being  at  liberty  to  re-examine 
him  viva  voce :  and  all  such  additional  viva  voce  questions, 
whether  on  examination,  cross-examination,  or  re-examina- 
tion, shall  be  reduced  into  writing,  and  with  the  answers 
thereto,  returned  with  the  said  commission. 

3.  Within  days  from  the  date  of  this  order  the 
solicitors  or  agents  of  the  said  and  shall  exchange 
the  interrogatories  they  propose  to  administer  to  their  res- 
pective witnesses,  and  snail  also  within  days  from  the 
exchange  of  such  interrogatories,  exchange  copies  of  the 
cross-interrogatories  intended  to  be  administered  to  the  said 
witnesses. 

4.  days  previously  to  the  sending  out  of  the  said 
oommission,  the  solicitor  of  the  said  shall  give  to  the 
solicitor  of  the  said  notice  in  writing  of  the  mail  or 
other  conveyance  by  which  the  commission  is  to  be  sent  out. 

5.  days  previously  to  the  examination  of  any 

witness  on  behalf  of  the  said  or  respectively,  notice 
in  writing  signed  by  any  one  of  the  commissioners  of  the 
party  on  whose  behalf  the  witness  is  to  be  examined  and 
stating  the  time  and  place  of  the  intended  examination,  and 
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the  names  of  the  witneases  intended  to  be  examined,  shal 
be  given  to  the  commissioners  of  the  other  party  by  deliver- 
ing the  notice  to  them  personally,  or  by  leaving  it  at  their 
usual  place  of  abode  or  business,  and  if  the  commissioners  of 
that  party  neglect  to  attend  pursuant  to  the  notice,  then 
one  of  the  commissioners  of  the  party  on  whose  behalf  the 
notice  is  given  shall  be  at  liberty  to  proceed  with  and  take 
the  examination  of  the  witness  or  witnesses,  ex  "parte,  and 
adjourn  any  meeting  or  meetings,  or  continue  the  same, 
from  day  to  day  until  all  the  witnesses  intended  to  be 
examined  by  virtue  of  the  notice  have  been  examined  with- 
out giving  any  further  or  other  notice  of  the  subsequent 
meeting  or  meetings. 

6.  In  the  event  of  any  witness  on  his  examination,  cross- 
examination,  or  re-examination  producing  any  book,  docu- 
ment, letter,  paper,  or  writing,  and  refusing  for  good  cause 
to  be  stated  in  his  deposition,  to  part  with  the  original 
thereof,  then  a  copy  thereof,  or  extract  therefrom,  certified 
by  the  commissioners  or  comissioner  present  to  be  a  true 
and  correct  copy  or  extracts  shall  be  annexed  to  the 
witnesses'  deposition. 

7.  Each  witness  to  be  examined  under  the  commission 
shall  be  examined  on  oath,  affirmation,  or  othewise  in 
accordance  with  his  religion  by  or  before  the  said  commis- 
sioners or  commissioner. 

8.  If  any  one  or  more  of  the  witnesses  do  not  under- 
stand the  Elnglish  language  (the  interrogatories,  cross- 
interrogatories,  and  vive  voce  questions,  if  any,  being  previ- 
ously translated  into  the  language  with  which  he  or  they 
is  or  are  conversant),  then  the  examination  shall  be  taken 
in  English  through  "the  medium  of  an  interpreter  or  inter- 
preters, to  be  nominated  by  the  commissioners  or  commis- 
sioner, and  to  be  previously  sworn  according  to  his  or  their 
several  religions  by  or  before  the  said  commissioners  or 
commissioner  truly  to  interpret  the  questions  to  be  put  to 
the  witness  or  witnesses,  and  his  and  their  answers  thereto, 

9.  The  depositions  to  be  taken  under  and  by  virtue  of 
the  said  commission  shall  be  subscribed  by  the  witness  or 
witnesses,  and  by  the  commissioners  or  commissioner  who 
shall  have  taken  such  depositions. 

10.  The  interrogatories,  cross-interro;gatories,  and  de- 
positions, togetiier  with  any  documents  referred  to  therein, 
or  certified  copies  thereof,  or  extracts  therefrom,  shall  be 
senttotheProthonotaryat       on  or  before  the       d&joi 
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or  such  further  or  other  day  as  may  be  ordered,  enclosed  in 
a  cover  under  the  seal  or  seals  of  the  said  commissioners  or 
commissioner,  and  ceHified  copies  thereof  may  be  given  in 
evidence  on  the  trial  of  this  action  by  and  on  behalf  of  the 
said  and  respectively,  saving  all  just  exceptions, 

without  any  other  proof  of  the  absence  from  this  country 
of  the  witness  or  witnesses  therein  named,  than  an  affidavit 
of  the  solicitor  or  agent  of  the  said         or  respectively, 

as  to  his  belief  of  the 

11.  The  trial  of  this  cause  is  to  be  stayed  until  the  re- 
turn of  the  said  commission. 

12.  The  costs  of  this  order,  and  of  the  commission  to  be 
issued  in  pursuance  hereof,  and  of  the  interrogatories,  cross- 
interrogatories,  and  depositions  to  be  taken  thereunder, 
together  with  any  such  document,  copy,  or  extract  as  afore- 
said, and  official  copies  thereof,  and  all  other  costs  inciden- 
tal thereto,  shall  be 

Dated  tht        day  of        18    , 


No.    35. 
Order  for  Examination  of  Judgment  Debtor. 

18    .  {Here  put  the  letter  and  number.) 

In  the  Supreme  Court 

Between 

Judgment  Creditor, 
and 

Judgment  Debtor. 

Upon  hearing  and  upon  reading  the  affidavit  of 

filed  the        day  of        18     ,  and 

It  is  ordered  that  the  above-named  judgment  debtor  at- 
tend and  be  orally  examined  as  to  whether  any  and  what 
debts  are  owing  to  him,  before  in  Chambers,  at  on 
the  day  of  inst.,  and  that  the  said  judgment  debtor 
produce  his  books  (or  as  may  be  ordered)  before  the  said 
judge  at  the  tftne  of  the  examination,  and  that  the  costs  of 
this  application  be 

Dated  the        day  of        18    . 
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No.    36. 

Garnishee  Order  (Attaching  Debt). 

18     .  {Here  put  the  letter  and  number.} 

In  the  Supreme  Court. 

in  Chambers. 
Between  Judgment  Creditor, 

and 

Judgment  Debtor, 

Garnishee. 

Upon  hearing  and  upon  reading  the  affidavit  of  , 

filed  the         day  of         18     »  and 

It  is  ordered  that  all  debts  owing  or  accruing  due  from  the 
above-named  garnishee  to  the  above-named  judgment  debtor 
be  attached  to  answer  a  judgment  recovered  against  the  said 
judgment  debtor  by  the  above* named  judgment  creditor  in 
the  Supreme  Court,  on  the  day  of  18  ,  for  the  sum 
of  $         ,  on  which  judgment  the  said  sum  of  $  remains 

due  and  unpaid. 

And  it  is  further  ordered  that  the  said  garnishee  attend  the 
Judge  in  Chambers  on  day  the  day  of  18     ,  at 

o'clock  in  the  noon/ on  an  application  by  the  said 

judgment  creditor,  that  the  said  garnishee  pay  the  debt  due 
from  him  to  the  said  judgment  debtor,  or  so  much  thereof  a» 
may  be  sufficient  to  satisfy  the  judgment. 

And  that  the  costs  of  this  application  be 

Dated  the         day  of         18     , 


No.  87. 

Garnishee  Order  (Absolute). 
IS  (Here  put  the  letter  and  nunU^er  ) 

In  the  Supreme  Court 

in  Chambers. 
Between  Judgment  Creditor 

and 

Judgment  Debtor , 

Garnishee. 

Upon  hearing  and  upon  reading  the  affidavit  of  , 
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filed  the  day  of  18  ,  and  whereby  it  was  ordered 
that  all  debts  owing  or  accruing  due  from  the  above-named 
garnishee  to  the  above-named  judgment  debtor  shall  be  at- 
tached to  answer  a  judgment  recovered  against  the  said  judg- 
ment debtor  by  the  above-named  judgment  creditor  in  the 
Supreme  Court  on  the  day  of  18      ,  for  the  sum  of 

S  ,  on  which  judgment  the  said  sum  of  $  remained 

due  and  unpaid. 

It  is  ordered  that  the  said  garnishee  do  forthwith  pay  the 
said  judgment  creditor  the  debt  due  from  him  to  the  said 
judgment  debtor  (or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  judgment  debt),  and  that  in  default  thereof  ex- 
ecution may  issue  for  the  same,  and  that  the  costs  of  this 
application  be 

Dated  the         daf  of         18     . 


No.  88. 


Obdbr    on    Client's    Application    to    Tax    Solicitor's 
Bill  of  Costs. 

18     .         (Here  put  the  letter  and  number.) 
In  the  Supreme  Court. 

in  Chambers. 
In  the  matter  of  the  taxation  of  costs,  and  in  the  matter 
of         one  of  the  Solicitors  of  the  Supreme  Court 

It  is  ordered  that  the  bill  of  fees,  charges  and  disburse- 
ments delivered  to  the  applicant  by  the  above-named  solicitor 
be  taxed,  and  that  the  said  solicitor  give  credit  for  all  sums  of 
money  by  him  received  of  or  on  account  of  the  applicant,  and 
that  he  refund  what,  if  anything,  he  may  on  such  taxation 
appear  to  have  been  overpaid. 

And  it  is  further  ordered  that  the  said  solicitor  do  not 
commence  or  prosecute  any  cause  or  matter  touching  the 
demand  pending  the  taxation. 

And  it  is  further  ordered  that  upon  payment  by  the  appli- 
cant of  what,  (if  anything),  may  appear  to  be  due  to  the  said 
solicitor  the  said  solicitor  do,  (if  required),  deliver  up  to  the 
applicant,  or  as  he  may  direct,  all  deeds,  books,  papers,  and 
writings  in  the  said  solicitor's  possession,  custody  or  power 
belonging  to  the  applicant. 

And  it  is  ordered  that  the  costs  of  this  application  be 

Dated  the  day  of  18     . 
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No.  39. 

Obd£R  on  Solictor's  Appucation  to  Tax  Bill  of  Costs. 

18  {Here  put  the  letter  and  number  J) 

In  the  Supreme  Court. 

in  Chambers. 

In  the  matters  of  the  taxation  of  costs,  and  in  the  matter 
of         one  of  the  Solicitors  of  the  Supreme  Court 

Upon  hearing         and  upon  reading  the  affidavit  of 
filed  the         day  of         18     ,  and 

It  is  ordered  that  the  above-named  solicitor's  bill  of  fees 
charges  and  disbursements,  delivered  to  (hereinafter 

called  the  said  client)  be  taxed,  and  that  the  said  solicitor 
give  credit  for  all  sums  of  money  by  him  received  from  or  on 
Account  of  the  said  client,  and  that  he  xs^fund  what,  if  any- 
thing, he  may  on  such  taxation  appear  to  have  been  overpaid. 

And  it  is  further  ordered  that  the  said  solicitor  do  not 
commence  or  prosecute  any  cause  or  matter  touching  the  de- 
mand pending  the  taxation. 

And  it  is  further  ordered  that  upon  payment  by  the  said 
client  of  what,  (if  anything),  may  appear  to  be  due  to  the  said 
solicitor  the  said  solicitor  do,  (if  required),  deliver  to  the  said 
client,  or  as  he  may  direct,  ail  deeds,  books,  papers  and  writ- 
ings in  the  said  solicitor's  possession,  custody  or  power,  be- 
longing to  the  said  client 

And  it  is  ordered  that  the  costs  of  this  application  be 

Dated  the         day  of         18     . 


No.  40. 

Orbvr  to  Tax  aftbr  Action  brouoht. 

(Heading  <u  in  Form  1.) 

Upon  hearing         and  upon  reading  the  affidavit  of 
filed  the         day  of         18     ,  and 

It  is  ordered  that  the  plaintiff's  bill  of  costs,  charges  and 
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disbursements  delivered  to  the  defendant,  for  the  recovery  of 
which  this  action  is  brought,  be  taxed,  and  that  the  plaintiff 
give  credit  at  the  time  of  taxation  for  all  sums  of  money  by 
him  received  from  or  on  account  of  the  defendant. 

And  it  is  further  ordered  that  the  plaintiff  do  not  prosecute 
this  action  touching  the  demand  pending  the  taxation. 

And  it  is  further  ordered  that  upon  payment  of  what,  (if 
anything),  may  appear  to  be  due  to  the  plaintiff,  together  with 
the  costs  of  this  action,  (which  are  to  be  also  taxed  and  paid), 
all  further  proceedings  therein  be  stayed,  and  that  the  costs 
of  this  application  be 

Dated  the         day  of         18     . 


No.  41. 

Intsrplbadbr  Order   No.  1. 

18     .     {Here  put  the  letter  and-number.) 

In  the  Supreme  Court. 

in  Chambers. 
Between  Plaintiff, 

and 

Defendant, 
and  between 

Claimant, 
and 

Respondent. 

Upon  hearing  and  upon  reading  the  affidavit  of  , 

filed  the         day  of         18     ,  and 

It  is  ordered  that  the  claimant  be  barred,  that  no  action  be 
brought  against  the  above-named  (sheriff)  and  that  the 

costs  of  this  application  be 

Dated  the         day  of         18     . 
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No.  42. 
Intbrplbadbb  Order,  No.  2. 
18  {Here  put  the  letter  and  number.) 

In  the  Supreme  Court 

in  Chambers. 
Between  Plaintiff, 

and 

Defendant  y 
and 

Claimant 

Upon  hearing  and  upon  reading  the  affidavit  of  , 

filed  the         day  of         18     ,  and 

It  is  ordered  that  the  above-named  claimant  be  substituted 
as  defendant  in  this  action  in  lieu  of  the  present  defendant, 
and  the  costs  of  this  application  be 

Dated  the         day  of         18     . 


No.  48. 
Intbrflbadbr  Order,  No.  3. 

18     .  {Here  put  the  letter  and  number.) 

In  the  Supreme  Court 

in  Chambers. 
Between  Plaintiff, 

and 

Defendant, 
and  between 

Claimant, 
and  the  said         execution  creditor,  and         the  sheriff  of 
Respondents. 

Upon  hearing  and  upon  reading  the  affidavit  of         t 

filed  the         day  of         18     ,  and 

It  is  ordered  that  the  said  sheriff  proceed  to  sell  the  goods 
seized  by  him  under  the  writ  of  execution  issued  herein,  and 
pay  the  net  proceeds  of  the  sale,  after  deducting  the  expen- 
ses thereof,  into  Court  in  this  cause,  to  abide  further  order 
herein. 
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And  it  18  further  ordered  that  the  parties  proceed  to  the 
trial  of  an  issue  in  the  Supreme  Court,  in  which  the  said 
claimant  shall  be  the  plaintiff,  and  the  said  execution  creditor 
shall  be  the  defendant,  and  the  question  to  be  tried  shall  be 
whether  at  the  time  of  the  seizure  by  the  sheriff  the  goods 
seized  were  the  property  of  the  claimant  as  against  the  execu- 
tion creditor. 

And  it  is  further  ordered  that  this  issue  be  prepared  and 
delivered  by  the  plaintiff  therein  within  from  this 

date,  and  be  returned  by  the  defendant  therein  within 
days,  and  be  tried  at 

And  it  is  further  ordered  that  the  question  of  costs  and  all 
further  questions  be  reserved  until  the  trial  of  the  said  issue, 
and  that  no  action  shall  be  brought  against  the  said  sheriff  for 
the  seizure  of  the  said  goods. 

Dated  the         day  of     18. 


No.  44. 

Interpleader  Order,  No.   4. 

{Heading  as  in  Form  48  ) 

Upon  hearing,  &c. 

It  is  ordered  that  upon  payment  of  the  sum  of  $  into 
Court  by  the  said  claimant  within  from  this  date,  or  upon 
his  giving  within  the  same  time  security  to  the  satisfaction  of 
a  Judge  (or  as  the  case  muy  be)  for  the  payment  of  the 
same  amount  by  the  said  claimant  according  to  the  directions  of 
any  order  to  be  made  herein,  and  upon  payment  to  the  above- 
named  sheriff  of  the  possession  money  from  this  date,  the  said 
sheriff  do  withdraw  from  the  possession  of  the  goods  seized 
by  him  under  the  writ  of  execution  herein. 

And  it  is  further  ordered  that  unless  such  payment  be 
made  or  siecurity  given  within  the  time  aforesaid  the  said 
sheriff*  proceed  to  sell  the  said  goods,  and  pay  the  proceeds  of 
the  sale,  after  deducting  the  expenses  thereof  and  the  pos- 
session money  from  this  date,  into  Court,  in  the  cause,  to 
abide  further  order  herein. 

And  it  is  further  ordered  that  the  parties  proceed,  &c. 
And  it  is  further  ordered  that  this  issue,  &c. 
And  it  is  further  ordered  that  the  question  of  costs,  &c. 
Dated  the         day  of        18     . 
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No,  45. 

Interpleader  Order,  NTo.  5. 

{Heading  as  in  Form  43.) 

Upon  hearing,  &c. 

It  is  ordered  that  upon  payment  of  the  sum  of  $  into 
Court  by  the  said  claimanc,  or  upon  his  giving  security  to  the 
satisfaction  of  a  Judge,  (or,  as  the  case  may  be,)  for  the 
payment  of  the  same  amount  by  the  claimant  according  to  the 
directions  of  any  order  to  be  made  herein,  the  above-named 
sheriff  withdraw  from  the  possession  of  the  goods  seized  by 
him  under  the  writ  of  execution  issued  herein. 

And  it  is  further  ordered  that  in  the  meantime,  and  until 
such  payment  made  or  security  given,  the  sheriff  continue  in 
possession  of  the  goods,  and  the  claimant  pay  possession  money 
for  the  time  he  so  continues,  unless  the  claimant  desire  the 
goods  to  be  sold  by  the  sheriff,  in  which  case  the  sheriff  is  to 
sell  them  and  pay  the  proceeds  of  the  sale,  after  deducting 
the  expenses  thereof,  and  the  possession  money  from  this  date 
into  Court  in  the  cause,  to  abide  further  order  herein. 

And  it  is  furthered  ordered  that  the  parties  proceed,  &c. 

And  it  is  further  ordered  that  this  issue,  &c. 

And  it  is  further  ordered  that  the  question  of  costs,  &c 

Dated  the  day  of  ,  18     . 


No.   46. 

Interpleader  Order,  No.  6. 

{Heading  as  in  Form  48.) 

The  claimant  and  the  execution  creditor  having  requested 
and  consented  that  the  merits  of  the  claim  made  by  the 
claimant  be  disposed  of  and  determined  in  a  summary  man- 
ner, now  upon  hearing  ,  and  upon  reading  the  affidavit 
of            filed  the                 day  of  ,18     and 

It  is  ordered  that 

And  that  the  costs  of  this  application  be 

Dated  the  day  of  18 
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No.  47. 

Intbrplbader  Order,  No.  7. 

(Headina  as  in  Form  48.) 

Upon  Hearing  ,  and  upon  reading  the  affidavit 

of  ,  filed  the         day  of         18     ,  and 

It  is  ordered  that  the  above-named  sheriflF  proceed  to  sell 
enough  of  the  goods  seized  under  the  writ  of  execution  issued 
in  this  action  to  satisfy  expenses  of  the  said  sale,  the  rent,  (if 
any),  due  the  claimant,  and  this  execution. 

And  it  is  further  ordered  that  out  of  the  proceeds  of  the 
said  sale,  (after  deducting  the  expenses  thereof,  and  rent,  if 
any),  the  said  sheriff  pay  to  the  claimant  the  amount  of  his 
said  claim,  and  to  the  execution  creditor  the  amount  of  his 
execution,  and  the  residue,  if  any,  to  the  defendant. 

And  it  is  further  ordered  that  no  action  be  brought  against 
the  said  sheriff,  and  that  the  costs  of  this  application  be 

Dated  the         day  of         18     . 


No.  48. 

Order  Dismissing  Summons  (Gbnbrallt.) 

(Heading  as  in  Form  1.) 

Upon  hearing 
and  upon  reading  the  affidavit  of  ,  filed  the  day 

of  18       ,  and 

It  is  ordered  that  the  application  of  be  dismissed  with 

costs  to  be  taxed  and  paid  by  the  to  the  (or, 

and  that  the  costs  of  and  occasioned  by  this  application  be 
the  's  in  any  event.) 

Dated  the         day  of         18     . 
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No.  49. 

Order  to  Replevy. 

18     .     (Here  put  the  letter  and  number.) 

In  the  Supreme  Court. 

Between  A.  B.  Plaintiff, 

and 
a  D.  Defendant 

By  virtue  of  the  provisions  of  the  Rules  of  the  Supreme 
Court,1884, 1  hereby  authorise  and  direct  you  without  delay  on 
security  being  given  you  according  to  said  Rules  (Order  XLV.), 
to  replevy  and  deliver  to  the  said  A.  B,  the  goods  and  chattels 
(or  cattle)  which  he  claims  in  this  suit,  and  which  he  alleges 
that  the  said  C7,  D,  unjustly  detains ;  that  is  to  say  : — {Here 
enumersile  the  goods,  £c.,  to  be  replevied)  ^  and  forthwith  to 
return  to  me  this  order  and  what  you  shall  have  done  under 
the  same. 

Dated  the         day  of         18. 

(Signed.) 

Frothy.  Sup.  Ct.,  Co.  of 
To  the  High  Sheriff  of  the 
County  of 


No.  60. 

Affidavit  for  Rbpevin. 

{Heading  as  above.) 

I,  A,  jB.,  of  ,  in  the  County  of  ,  make  oath 

and  say : 

That  I  have  the  right  to  the   possession  of  the   following 
cattle  {or  goods,  as  the  case  may  be) ,  to  wit :  ,  as  I 

verily  believe,  and  that  C7.  D,  unjustly  detains  the  same ; 
and  that  the  said  cattle  (or  goods,  as  the  case  may  be),  are, 
to  the  best  of  my  belief,  .of  the  value  of  dollars. 

Sworn  to  at  this  day 

of      9A.D.  18    ,  before  me, 
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No.  61.     • 

Bond  for  Replevin. 

[Bond  in  the  usiudform  from  A.  B.  (^plaintiff,)  andJS. 
F.  and  O.  H.] 

Whereas,  the  said  A.  B.  has  obtained  an  order  for  replevin 
against  C.  D.  to  obtain  possession  of  certain  cattle  (jor 
goods)  to  wit :  ,  which  the  said  A,  B,  asserts  to  be 

his  property.  « 

Now,  the  condition  of  this  obligation  is  such,  that  if  the 
said.  A.  B,  shall  not  prosecute  his  suit  in  which  the  said  order 
was  made,  with  effect  and  without  delay,  or  if  suit  is  carried 
on  and  continued  between  the  said  A .  B,  and  (7.  2).  touching 
the  property  of  the  said  cattle  {or  goods)  and  the  Court  shall 
adjudge  that  the  said  cattle  {or  goods)  shall  be  restored  to 
the  said  C^  D.  with  damages  for  detaining  the  same,  then  if 
the  said  A,  B,  shall  restore  the  said  cattle  (or  goods)  and 
pay  and  satisfy  any  judgment  that  may  be  obtained  against 
him,  this  bond  shall  become  void.* 

(Where  the  plaintiff  himself  does  not  join  in  the  bond, 
the  form  must  be  altered  to  conform  to  the  fact) 


No.  52. 

Bond  to  obtain  Return  of  the  Property. 

(Bond  in  the  usticU  form  from  O.  D.  {defendant)  and 
E.  F.  and  O.  H.) 

Whereas,  the  said  C7.  D.  claims  to  retain  certain  cattle  {or 
goods)  to  wit :  ,  to  recover  possession  of  which   A .  J5. 

has  obtained  an  order  for  replevin. 

Now,  the  condition  of  this  obligation  is  such,  that  if  the 
Court  shall  adjudge  that  the  said  cattle  {or  goods)  shall  be 
restored  to  the  said  A.  B.,  with  or  without  damages  for  de- 
taining the  same,  then  if  the  said  C7.  D.  shall  restore  the  said 
cattle  (or  goods)  ^  and  pay  and  satisfy  any  judgment  that  may 
be  recovered  against  him,  this  obligation  shdl  be  void,  but 
otherwise  shall  remain  in  force. 

(Where  the  deferukmt  himself  does  not  join  in  the  bond, 
the  form  must  be  altered  to  conform  to  the  fact,) 
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No.  58. 
Ordbr  for  Examination  Touching  Means. 
18    .  {Here  pid  the  letter  and  number,) 

In  the  Supreme  Court 

in  Chambers. 
Between  Judgment  Creditor, 

and 

Judgment  Debtor. 

On  hearing  and  on  reading  the  affidavit  of  ,  filed 

the         day  of         18     ,  and 

It  is  ordered  that  the  above-named 
(or  that  an  officer  of  the  defendant  corporation^)  attend 

before  the  Jndge^  at  Chambers,  on  the         day  of  18     ,  at 

in  the  noon,  to  be  examined  on  oath  touching  his 
means  (or  the  means  of  the  said  coporation»)  of  paying  the 
judgment  debt,  and  that  the  costs  of  this  application  be 

Dated  the  day  of  18     . 


APPENDIX     L, 


,  Equity  or  Chancert  Businbss. 

No.  1. 

Summons, 

In  the  Supreme  Court  18     . 

In  the  matter  of  the  estate  of  A.  B.,  late  of  in  the 

county  of  ,  deceased 

Or 
Between  C.  D ,  petitioner, 
and 
K  F.,  defendant. 

The  defendant  JE.  F.  (or  G.  H.,  of  <fej.,)  is  hereby  sum- 
moned to  attend  at  Chambers  on 

the         day  of        ,  at         o'clock  in  the        noon,  to  be  ex- 
amined, (or  to  be  examined  as  a  witness)  on  the  part  of  the 
,  for  the  purpose  of  the  proceedings  directed  by  Mr. 
Justice         to  be  taken 

Dated  this         day  of         18 

X.  r.. 

Frothy. 

This  summons  was  taken  out  by       of         ^  in  the  County^ 
of         ,  Solicitors  for 


*  No.  8. 

Advertisement  for  Claimants  not  being  Creditors. 

Pursuant  to  a  judgment  (or  order)  of  the  Supreme  Court 
made  in  (the  matter  of  the  estate  of  ,  and  in)  an  action 
by  against  the  perons  claiming  to  be  next  of  kin  to 

(09*  the  heir  of,  <m  the  case  may  be)         ,  late  of        ,  in  the 
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county  of         ,  who  died  in  or  about  the  month  of  ,  are 

by  their  solicitors,  on  or  before  the  day  of  ,  to  come 
in  and  prove  their  claims  at  Chambers  at  the  Court  Bouse,  in 
Halifax,  or  in  default  thereof  they  will  be  peremptorily 
excluded  from  the  benefit  of  the  said  judgment  (or  order). 
The  day  of  ,  at  o'clock  in  the         ndom,  at 

Chambers,  is  appointed  for  hearing  and  adjudicating  upon 
the  claims. 


Dated  the         day  of         18 


A.  B., 

Frothy. 


No.  8. 

Advertisement  for  Creditors. 

Pursuant  to  a  judgment  (or  an  order)  of  the  Supreme 
Court  made  in  (the  matter  of  the  estate  of  A.  B.,  and  in)  an 
action  8,  against  P,  the  creditors  of  A.  B.,  late  of  ,  in  the 
county  of  ,  who  died  in  or  about  the  month  of  18  , 
are  on  or  before  the         day  of         18  to  send  by  post, 

prepaid,  to  JE,  F,,  of  ,  the  solicitor  of  the  defendant  O.D. 
the  executor  (or  administrator)  of  the  deceased  (or  as  may  be 
directed),  their  Christian  and  surname,  addresses  and  descrip- 
tions, the  full  particulars  of  their  claims,  a  statement  of  their 
accounts,  and  the  nature  of  the  securities,  (if  any),  held 
by  them,  or  in  default  thereof,  they  will  be  per- 
emptorily excluded  from  the  benefit  of  the  said  judgment  (or 
order).  Every  creditor  holding  any  security  is  to  produce  the 
same  before  the  Judge,  presiding  at  Chambers,  in  Halifax,  on 
the  day  of  18  ,  at  o'clock  in  the  noon,  be- 
ing the  time  appointed  for  adjudication  on  the  claims. 

Dated  this         day  of         18     . 

Frothy. 
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No.  4. 

NoTicB  TO  Creditor  to  Producb  Documents. 

{ShoH  Title,) 

You  are  hereby  required  to  produce  in  support  of  the  claim 

Bent  in  by  you  agaist  the  estate  of  A.  B.,  deceased,  {describe 

the  document  required  to  be  produced),  before  Mr.  Justice 

,  at  Chambers  at  the  County  Court  House  in  Halifax, 

on  the  day  of         ,  at         o'clock  in  the         noon. 

Dated  this         day  of         18     . 

O.  R.,  of  (6c.,  soicitor  for  plaintiff  (or  defendant,  or  as 
the  case  may  be.) 

To  Mr.  8.  T. 


No.  6. 

Affidavit  of  Executor  or  Administrator  as  to  Claims 
OF  Creditors. 

In  the  Supreme  Court. 

Tide. 

We,  C7.  -D.,  of  (fee,  the  above-named  plaintiff  {or  defend- 
ant, or  as  may  be),  the  executor  (or  administrator)  of  A.  B., 
late  of  ,  in  the  county  of  ,  deceased,  and  JS.  F,  of, 
<£c.,  solicitor,  severally  make  oath  and  say  as  follows  : 

I,  the  said  E.  F.,  for  myself,  say  as  follows : 

1.  I  have  in  the  paper  writing  now  produced  and  shown 
to  me  and  marked  A,  set  forth  a  list  of  all  the  claims  the 
particulars  of  which  have  been  sent  in  to  me  by  persons 
claiming  to  be  creditors  of  the  said  A.  B.,  deceased,  pursuant 
to  the  advertisement  issued  in  that  behalf,  dated  the  day 
of         18     . 

And  I,  the  said  (7»  JD.,  for  myself,  say  as  follows : 

2.  I  have  examined  the  particulars  of  the  several  claims 
mentioned  in  the  paper  writing  now  produced  and  shown  to 
me,  and  marked  A,  and  I  have  compared  the  same  with  the 
bodes,  accounts,  and  documents  of  the  said  A.  B.  (or  as  may 
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hej  and  state  any  other  iyiquiries  or  investigations  made), 
in  order  to  ascertain,  so  far  as  I  am  able,  to  which  of  sad» 
claims  the  estate  of  the  said  A,  BAs  justly  liable. 

S.  From  such  examination  (and  state  any  other  reasons} 
I  am  of  opinion  and  verily  believe,  that  the  estate  of  the  said 
A.  B.  is  justly  liable  to  the  amounts  set  forth  in  the  sixth 
column  of  the  first  part  of  the  said  paper  writing,  marked  A, 
and  to  the  best  of  my  knowledge  and  belief,  such  several 
amounts  are  justly  due  from  the  estate  of  the  said  A.  B,^  and 
proper  to  be  allowed  to  the  respective  claimants  named  in  the 
said  schedule. 

4.  I  am  of  opinion  that  the  estate  of  the  said  A.  B,ia  not 
justly  liable  to  the  claims  set  forth  in  the  second  part  of  the 
said  paper  writing,  marked  A ,  and  that  the  same  ought  not 
to  be  allowed  without  proof  by  the  respective  claimants  (or, 
I  am  not  able  to  state  whether  the  estate  of  the  said  A.  BAs^ 
justly  liable  to  the  claims  set  forth  in  the  second  part  of  the 
said  paper  writing,  marked  A,  or  whether  such  claims,  or  any 
parts  thereof,  are  proper  to  be  allowed  without  further  evi- 
dence.) 

5.  Except  as  hereinbefore  mentioned,  there  are  not,  to  the 
best  of  my  knowledge,  information,  and  belief,  any  other 
claims  against  the  estate  of  the  said  A.  B, 

Sworn,  *4e. 


No.  6. 
Exhibit  referred  to  in  Affidavit  Na.  6. 

A. 

{Short  litle.) 

List  of  claims,  the  particulars  of  which  have  been  sent  in 

to  E.  F.,  the  solicitor  of  the  plaintiff  (or  defendant,  or  cts  may 

fte),  by  persons  claiming  to  be  creditors  of  A.  B,,  deceased, 

pursuant  to  the  advertisement  issued  in  that  behalf,  dated  the 

day  of        18 

This  paper  writing  marked  A.,  was  produced  and  shown 
to  ,  and  is  the  same  as  referred  to  in  his  affidavit  swora 
before  me  this        day  of        18     • 
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First  Part. — Claims  proper  to  be  allowed  without  further 
evidence. 


Serial 

No. 


Names  of 
Claimant*. 


Addresses  aad 
Desoriptioiis. 


Partfcnlars 
of  Claim. 


Amoantdalmed. 


Amoont  proper 
to  be  allowed. 


Second  Part. — Claims  which  ought  to  be  proved  by  the 
Claimants. 


Serial 
No. 


Names  of  daimants. 


Addresses  aad 
DescriptioDs. 


Partkralars  of 
Claim. 


Claimed. 


No.  7. 

Notice  to  Creditor  of  Allowance  of  Claim. 

(Short  Title.) 

The  claim  sent  in  by  you  against  the  estate  of  A.  B.^  de- 
ceased^ has  been  allowed  at  the  sum  of  $  ,  with  interest 
thereon  at  $  per  centum  per  annum,  from  the  day 

of        18     ,  and  $        for  costs. 

(If  part  only  allowed^  cuid,  if  you  claim  to  have  a  larger 
sum  allowed,  you  are  hereby  required  to  prove  such  further 
claim,  and  you  are  to  file  such  affidavit  as  you  may  be  ad- 
vised in  support  of  your  claim,  and  to  give  notice  thereof  to 
me  on  or  before  the  day  of  18  next,  and  to  attend 
by  your  solicitor  at  Chambers  at  the  Court  House  in 

Halifax,  on         day  of  18     ,  at  o'clock  in  the 

noon,  being  the  time  appointed  for  adjudicating  on  the  claim.) 

Dated  this         day  of         18     . 

O.  It.f  of,  dbc.f  Solicitor  for  the  plaintiff  (or  defendant,  or 
HBtnay  be). 

To  Mr.  P.  B. 
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No.  8. 

NoTicB  TO  Creditor  to  prove  his  Claim. 

(Short  Title.) 

Tou  are  hereby  required  to  prove  the  claim  sent  in  by  you 
against  the  estate  of  A.  6.,  deceased.  Tou  are  to  file  such 
affidavit  as  you  may  be  advised  in  support  of  your  claim,  and 
give  notice  thereof  to  me  on  or  before  the  day  of 
next,  and  to  attend  by  your  solicitor  at  Chambers  at  the 
County  Court  House  at  Halifax,  on  the  day  of  , 

18     ,  at         o'clock  in  the         noon,  being  the  time  appoinC- 
ed  for  the  adjudicating  on  the  claim. 

Dated  the         day  of         18     . 

O.  It.,  of,  <£c.,  solicitor  for  the  plaintiff  (or,  defendant,  or 
as  may  be.) 

To  Mr.  8,  T. 


No.  9. 

Certificate. 

(TitU.) 


In  pursuance  of  the  directions  given  to  me  by  Mr.  Justice 
,  I  hereby  certify  that  the   result  of  the  accounts  and 
inquiries  which  have  been  taken  and  made  in  pursuance  of  the 
judgment  {or  order)  in  this  cause  dated  the         day  of 
is  as  follows : 

1.     The   defendants         the  executors  of        the  testator, 
have  received  personal  estate  to  the  amount  of  %  and 

they  have  paid,  or  are  entitled  to  be  allowed ,^  on  account 
thereof,  sums  to  the  amount  of  ^  leaving  a  balance  due 
from  {or  to)  them  of  $         on  that  account. 

The  particulars  of  the  above  receipts  and  payments  appear 
in  the  account  marked  verified  by  the  a£5[davit  of 

filed  on  the  day  of  and  which  account  is  t6  be  filed 
with  this  certificate,  except  that  m  addition  to  the  sums 
appearing  on  such  account  to  have  been  received,  the  said 
defendants  are  charged  with  the  following  sums,  (state  the 
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same  hm^e  or  in  a  schedule)  and  except  that  I  haye  disallow- 
ed the  items  of  disbursement  in  the  said  account  numbered 
,  and, 

{Or  in  cases  whei^e  a  transcript  has  been  rthode) 

The  defendants  have  brought  in  an  account  verified 
by  the  affidavit  of  ,  filed  on  the  day  of  and 
which  account  is  marked  and  is  to  be  filed  with  this 

certificate.  The  account  has  been  altered,  and  the  account 
marked  and  which  is  also  to  be  filed  with  this  certificate, 
is  a  transcript  of  the  account  as  altered  and  passed. 

2.  The  debts  of  the  testator  which  have  been  allowed,  are 
set  forth  in  the  Schedule  hereto,  and  with  the  interest 
thereon  and  costs  mentioned  in  the  Schedule,  are  due  to  the 
persons  therein  named,  and  amount  altogether  to  $ 

S  The  funeral  expenses  of  the  testator  amount  to  the 
sum  of  $  which  I  have  allowed  the  said  executors  in  the 
said  account  of  personal  estate. 

4.  The  legacies  given  by  the  testator  are  set  forth  in  the 
Schedule  hereto,  and  with  the  interest  therein  mentioned 

remain  clue  to  the  persons  therein  named  and  amount  alto- 
gether to  3 

5.  The  outstanding  personal  estate  of  the  testator  consists 
of  the  particulars  set  forth  in  the         Schedule  hereto. 

6.  The  real  estate  to  which  the  testator  was  entitled  con- 
sists of  the  particulars  set  forth  in  the         Schedule  hereto. 

7.  The  defendants  have  received  rents  and  profits  of  the 
testators's  real  estate,  &c.,  {in  a  form  similar  to  that  provid- 
ed with  respect  to  the  personal  estate.) 

8.  The  incumbrances  affecting  the  said  testator's  real 
estate  are  specifi^ed  in  the  Schedule  hereto. 

9.  The  real  estates  of  the  testator  directed  to  be  sold,  have 
been  sold,  and  the  purchase  monies,  amounting  altogether  to 
$         have  been  paid  into  Court. 

N.  B.— The  above  numbers  are  to  correspond  with  the 
numbers  in  the  order  after  each  statement,  the 
evidence  produced  is  to  be  stated  as  follows  : — 

The  evidence  produced  on  this  account  (or  inquiry)  con- 
sists of  the  probate  of  the  testator's  will,  the  affidavit  of  A. 
B.y  filed         and  paragraph  numbered  of  the  affidavit  of 

O.  a,  filed. 
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No.  10. 

Affidavit   verifying    Accounts   and    answering    usual 
Inquiries  as  to  Rial  and  Personal  Estate. 


In  the  Supreme  Court, 


(litk.) 


We,  A.  A,  of  cfec.,         G.D.,  of  <fec.,         K  F.,  of  <gc., 
the  above-named  defendants,  severally  make  oath  and  say  as 
follows : 

1.  We  have  according  to  the  best  of  our  knowledge,  in- 
formation and  belief,  set  forth  in  Schedule  I,  hereto  a  fall 
account  and  inventory  of  the  personal  estate  of  or  to  which 
G.  H.  ,  the  testator  in  the  judgment  (or  order)  dated 
made  in  this  action  (or  matter)  named,  who  died  on  the 
day  of  ,  was  possessed  or  entitled  at  the  time  of  his  death, 
and  not  by  him  specifically  bequeathed. 

8.  Save  what  is  set  forth  in  the  said  Schedule  I,  and  what 
is  by  the  said  testator  specifically  bequeathed,  the  said  testator 
was  not  to  the  best  of  our  knowledge,  information  or  belief, 
at  the  time  of  his  death  possessed  of  or  entitled  to  any  debt 
or  sum  of  money  due  to  him  firom  us,  or  any  of  us,  on  any 
account,  whatsoever,  nor  to  any  leasehold  or  other  personal 
estate,  whatsoever. 

3.  The  said  testator's  funeral  expenses  have  been  paid. 
The  same  consists  of  the  items  of  disbursement  numbered 

and  in  the  account  hereinafter  referred  to  (or  if  Tiot 
paid,  it  shovM  he  so  stated  with  the  amount  due  and  to 
whom  due,) 

4.  We  have  in  the  account  marked  A,  now  produced  and 
shown  to  us,  according  to  the  best  of  our  knowledge,  infor- 
mation and  beUef,  set  forth  a  full  account  of  the  personal  es- 
tate of  the  said  testator,  not  by  him  specifically  bequeathed, 
which  has  come  to  our  hands  or  to  the  hands  of  any  of  us,  or 
to  the  hands  of  any  person  or  persons  by  our  order,  or  the 
order  of  any  of  us,  or  for  our  use,  or  the  use  of  any  of  us,  with 
the  times  when,  the  names  of  the  persons  from  whom,  and  on 
what  accx>unt  the  same  has  been  received,  and  also  a  like  ac- 
count of  the  disbursements,  allowances  and  payments  made  by 
us  or  any  of  us  on  account  of  the  said  testator's  funeral  expen- 
ses, debts  and  personal  estate,  together  with  the  times  when, 
the  names  of  the  persons  to  whom,  the  purposes  for  which 
the  same  were  disbursed^  allowed  or  paid. 
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5.  And  we,  each  speaking  positiyelj  for  himself  and  to 
the  best  of  his  knowledge  and  belief  as  to  other  persons,  fur- 
ther say  that  except  as  appears  in  the  said  account  marked  A, 
we  have  not,  nor  has  any  of  us,  nor  have  nor  has  any  other 
person  or  persons  by  our  order  or  the  order  of  any  of  us,  or 
for  our  use,  or  the  use  of  any  of  us,  possessed,  received,  or 
got  in  any  part  of  the  said  testator's  personal  estate,  nor  any 
money  in  respect  thereof,  and  that  the  said  account  marked  A 
does  not  contain  any  item  of  disbursement,  allowance  or  pay- 
ment, other  than  such  as  has  actually  been  disbursed,  paid  or 
allowed  on  the  account  aforesaid. 

6.  To  the  best  of  our  knowledge,  information  and  belief, 
the  personal  estate  of  the  said  testator,  now  outstanding  or 
undisposed  of,  consists  of  the  particulars  set  forth  in  Schedule 
II.,  hereto. 

7.  Save  what  is  set  forth  in  Schedule  II.,  there  is  not  to 
our  knowledge,  information,  or  belief,  any  part  of  the  said 
testator's  personal  estate  now  outstanding  or  undisposed  of. 

8.  We  having,  according  to  the  best  of  our  knowledge, 
information  and  belief,  set  forth  in  Schedule  III ,  hereto,  the 
particulars  of  all  the  real  estate  which  the  said  G.  H.  was 
seized  of  or  entitled  to  at  the  date  of  his  death. 

9.  Save  what  is  set  forth  in  the  said  schedule,  the  said 
testator  was  not  to  the  best  of  our  knowledge,  information  or 
belief,  at  the  time  of  his  death  seised  of  or  entitled  to  any  real 
estate,  whatsoever. 

10.  We  have,  according  to  the  best  of  our  knowledge,  in- 
formation and  belief,  set  forth  in  Schedule  IV.,  hereto,  the 
particulars  of  all  the  incumbrances  affecting  the  said  testator's 
real  estate,  and  what  part  thereof  such  incumbrances  respec- 
tively affect. 

11.  We  have  in  the  account  marked  B,  now  produced 
and  shown  to  us,  according  to  the  best  of  our  knowledge,  in- 
formation and  belief,  set  forth  a  full  account  of  all  the  rents 
and  profits  of  the  said  testator's  real  estate  which  has  come  to 
our  hands  or  to  the  hands  of  any  of  us,  or  to  the  hands  of  any 
person  or  persons  by  our  order,  or  the  order  of  any  of  us,  or 
for  our  use,  or  the  use  of  any  of  us,  and  the  times  when,  the 
names  of  the  persons  from  whom,  on -what  account,  in  respect 
of  what  part  of  such  estate  the  same  have  been  received,  and 
the  times  when  the  same  became  due,  and  also  a  like  account 
of  the  disbursements,  allowances,  and  payments  made  by  us. 
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or  any  or  either  of  us,  in  respect  of  the  said  testator^s  real 
estate,  or  the  rents  and  profits  thereof,  and  the  times  when, 
the  names  of  the  persons  to  whom,  and  the  purposes  for 
which,  the  same  were  made. 

1^.  And  we,  each  speaking  positively  for  himself,  and  to 
the  best  of  his  knowledge  and  belief  as  to  other  persons, 
further  say  that,  except  as  appears  in  the  said  account  marked 
B,  we  have  not,  nor  has  any  of  us,  nor  has  any  other  person 
by  our  order,  or  the  order  of  any  of  us,  or  for  our  use,  or  the 
use  of  any  of  us,  possessed,  received,  or  got  in  any  rents  or 
profits  of  the  said  testator's  real  estate,  nor  any  money  in  re- 
spect thereof,  and  that  the  said  account  marked  6.  does  not 
contain  any  item  of  disbursement,  payment,  or  allowance^ 
other  than  such  as  has  actually  been  disbursed,  paid,  or 
allowed,  as  above  stated. 


The  First  Schedule  above  referred  to 

1.  $100  cash  in  the  house. 

2.  $400  cash  at  the  testator's  bankers,  Messrs.  A.  and  B. 

3.  $1,000  Dominion  of  Canada  Stock,  standinor  in  the 
testator's  name. 

4.  $50  due  from  John  James,  for  half  year's  rent  of  house 
at         ,  to  1st  May,  1883. 

5.  $140  balance  remaining  due  from  John  Thomas  on  ac- 
count of  half  year's  rent  of  farm  at  ,  to 

6.  $300  a  debt  due  from  Samuel  Jones  on  a  bond,  with 
interest  from         ,  at  per  cent. 

7.  A  leasehold  house  situate  at  ,  held  under  a  lease 
for  a  term  of  ,  which  will  expire  on  ,  at  a  rent 
of  $  a  year,  underlet  to  James  Evans  for  a  term  whi6h 
which  will  expire  on             ,  at  a  rent  of  $50  a  year. 

8.  $25,  half  a  year's  rent  due  from  the  said  James  Evans 
to 


The  Second  Schedule  above  referred  to 

(The  particulars  to  be  set  forth  in  the  same  manner  as 
above.) 
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The  Third  Schedule  above  referred  to. 
(To  contain  a  short  particular  of  the  real  estate.) 


The  Fourth  Schedule  above  referred  to 

(To  contain  a  short  particular  of  the  incumbrances  and 
showing  what  part  of  the  above  real  estate  is  subject  to 
each.) 


No.  11. 

Account  of  Personal  Estate,  being  Account  A,  referred  to 
in  Form  No.  10, 


In  the  Supreme  Court. 


{Title,) 


This  account  marked  A,  was  produced  and  shown  to  A, 
B.,  C.  D.y  and  E.  F.,  and  is  the  account  refeiTed  to  in  their 
aflBdavit  sworn  this  day  of 

Before  me  (to  he  signed  here  by  Commissioner  or  officer 
befoi^e  whom  the  ajffidavit  is  sworn.) 


Receipts. 


No.  of 
Item. 

Date  when 
reoeived 

Names  of  persons  from 
whom  reoeived. 

On  what  aocount              Amount 
received.                   reoeived. 

1 
2 
8 

18    . 

Erans  and  Co. 

Found  in  liouse. 

Half   year's  divideod  on 
$1,000  stook.                    1 

4 

John  James 

Half  year's  rent  of  house 
from  to 

5 

Samuel  Jones 

Bond   debt  of  $800  and 
interest  from 

6 

James  Bvans 

Half  year's    rent  of 
leasehold    house    due 

7 

William  Williams 

Produce   of  sale   of  the 
above  leasehold 
house. 

346 
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Disbursements. 


No,  of 
Item. 

Date  when 
paid  or 
tdlowed. 

Name  of  Penons  to 

whom  paid  or 

aUowed. 

For  what 

purpose  paid  or 

aUowed. 

Amount 
paid  or 
aUowed. 

1 

2 
8 

4 

18    . 

James  Price 

Messrs.  A  and  B,  . 
John  George 

James  Price 

Undertaker's    bill    for 

foneral 
Expenses  of  probate. 
A  debt  due  to  him   for 

Bond     debt    of     fl.OOO 
and    $25    for    intw«st 
thereon  from 
to 

9 

No.  12. 


Account  of  RerUs  and  Profits,  being  the  accovmt  B  referred 
to  in  No,  10, 


In  the  Supreme  Court. 


B. 

(Title.) 


This  account  marked  B  was  produced  and  shown  to  A.  B. 
G.  D.  and  E,  F.  and  is  the  account  referred  to  in  their  affidavit 
sworn  this        day  of 

Before  me  (to  be  dgned  here  by  Gommisaioner  or  officer 
before  whom  affidavit  sworn,) 

Receipts. 


No.  of 
Item. 

Date  when 
received. 

Names  of 

Persons  from 

whom  received. 

On  what  account  and  in  respect 

of  what  Part  of  the  Estate 

received,  and  when 

due. 

Amount 
received. 

1 
2 
3 

18 

John  James  .    . 
Thomas  James  . 
John  James  . 

Half   years'  rent  for  farm   in 
town  of                                  , 
due 

One  quarter    year's    rent    of 
house   at                               , 
due 

Same  as  No.  1,  due. 

1 
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Disbursements. 


No.   of 
Item- 

Date  when 
or  £owed. 

Names  of  Peraons 

to  whom  paid 

or  allowed. 

For  what   purposes   paid 
and  ^owed. 

Amount 
paid  or 
aUowed. 

1 
2 
3 

18 

Sun     Insuranoe 
Office   .    .    . 

Thomas  Carpen- 
ter   . 

James  Francis   . 

One  year's  Insurance   against 
fire,  due 

Repairs  at  John  James*  farm    . 
Ci^Tax.    half    year   due  10 

$ 

No.    13. 

Receiver's  Account. 

{Title,) 

(To  Accord  with  the  Order.) 

The  [  ]  Account  of  A,  B.  the  Receiver  appointed  in 
this  Cause  [or  pursuant  to]  an  order  made  in  this  Cause, 
dated  the         day  of  to  receive  the  rents  and  profits  of 

the  Real  Estate,  and  to  collect  and  get  in  the  outstanding 
Personal  Estate  of  0.  Z>.,  the  testator  [or,  intestate]  in  this 
Cause,  named  from  the         day  of        to  the         day  of 
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No.  14. 
Ordinary  Conditions  of  Sale, 

Conditions  of  Sale. 

1.  No  person  is  to  advance  less  than  S  at  each  bid- 
ding. 

2.  The  sale  is  subject  to  a  reserved  bidding  for  each  lot 
which  has  been  fixed  by  the  Judge. 

3.  Each  purchaser  is  at  the  time  of  sale  to  subscribe  his 
name  and  address  to  his  bidding,  and  all  written  notices  and 
communications  and  summonses  are  to  be  deemed  duly 
delivered  to  and  served  upon  the  purchaser  by  being  lerb 
for  him  at  such  address,  unless  or  until  he  is  represented  by 
a  solicitor. 

4.  Each  purchaser  is  at  the  time  of  sale  to  pay  a  deposit 
of  $  per  cent,  on  the  amount  of  his  purchase  money 
to        ,  the  person  authorized  to  receive  the  same. 

5.  Elach  purchaser  is  upon  application  to  pay  the  amount 
of  his  purchase  money  (after  deducting  the  amount  paid  as 
a  deposit)  on  or  before  the  day  of  and  if  the 
same  is  not  so  paid,  then  the  purchaser  is  to  pay  interest  on 
hiis  purchase  money,  including  the  amount  of  such  valuation 
at  the  rate  of  $  per  cent  per  annum  from  the  day 
of  to  the  day  on  which  the  same  is  actually  paid. 
Upon  payment  of  the  purchase  money  in  manner  aforesaid,, 
the  purchaser  is  to  be  entitled  to  possession^  or  to  the  rents 
and  profits,  as  from  the  •  day  of  ,  down  to  which  time 
all  outgoings  are  to  be  paid  by  the  vendors. 

6.  If  any  error  or  mis-statement  shall  appear  to  have 
been  made  in  the  above  particulars,  such  error  or  mis- 
statement is  not  to  annul  the  sale  or  entitle  the  purchaser 
to  be  discharged  from  his  purchase,  but  a  compensation  is  to 
be  made  to  or  by  the  purchaser,  as  the  case  may  be,  and  the 
amount  of  such  compensation,  is  to  be  settled  by  the  Judge 
at  Chambers. 

{Add  to  ikeae  suck  conditions  respecting  the  title  and 
title  deeds  as  may  he  necessary  or  proper.) 

Lastly.  If  the  purchaser  shall  not  pay  his  purchase 
money  at  the  time  above  specified,  or  at  any  other  time 
which  may  be  named  in  anv  order  for  that  purpose,  and  in 
all  other  respects  perform  these  conditions,  an  order  may  be 
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made  upon  application  at  Chambers  for  the  re-sale  of  the 
lot  purchased  by  such  purchaser,  and  for  payment  by  the 
purchaser  of  the  deficiency,  if  any,  in  the  price  which  may 
be  obtained  upon  such  re-sale  and  of  all  costs  and  expenses 
occasioned  by  such  default. 


No.  15. 

Affidavit  of  Result  of  Salr 

In  the  Supreme  Court. 

(Title,) 

I,  A.  B,y  of,<fcc.,  the  person  directed  to  sell  the  estates  com- 
prised in  the  particulars  hereinafter  referred  to,  do  make 
oath  and  say  as  follows : 

1.  I  did  at  the  time  and  place,  in  the  lots,  and  subject  to 
the  conditions  specified  in  the  particulars  and  conditions  of 
sale  now  produced  and  shown  to  me,  and  marked  with  the 
letter  A,  put  up  for  sale  by  auction  the  estates  described  in 
such  particulara  The  result  of  such  sale  is  truly  set  forth 
in  the  bidding  paper  marked  with  the  letter  B,  now  pro- 
duced and  shown  to  me. 

2.  The  sums  set  forth  in  the  second  column  of  such  bid- 
ding paper  are  the  highest  sums  bid  for  the  respective  lots, 
the  numbers  of  which  are  set  forth  in  the  first  column  oppo- 
site to  such  respective  sums,  and  the  persons  whose  names 
are  subscribed  in  the  third  column  of  such  bidding  paper  as 
purchasers  were  respectively  the  highest  bidders  for  and 
became  the  purchasers  of  the  respective  lots  the  numbers 
whereof  are  set  opposite  to  such  respective  names  in  the 
said  first  column  oi  the  said  bidding  paper  at  the  prices  or 
sums  set  opposite  to  their  respective  names  in  the  said  second 
column  thereof. 

3.  The  several  lots  opposite  to  the  numbers  of  which  I 
have  in  the  thii-d  column  of  the  said  bidding  paper  written 
the  words  "  not  sold"  were  not  sold,  no  person  having  bid 
a  sum  equal  to  or  higher  than  the  reserved  bidding  fixed  by 
the  said  Judge. 

4.  No  person  bid  any  sum  whatever  for  either  of  the  lots 
oppositd  the  numbers  oi  which  I  have  in  the  second  column 
of  the  said  bidding  paper  written  the  words  "  no  bidding." 
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5.  The  said  sale  was  conducted  by  me  in  a  fair,  open,  and 
candid  manner,  and  according  to  the  best  of  my  skill  and 
judgment. 

6.  I  have  received  the  sums  set  forth  in  the  fourth 
column  of  the  schedule  hereto  as  deposits  from  the  respective 
purchasers  whose  names  are  set  forth  in  the  second  column 
of  such  schedule  opposite  the  said  respective  sums  in  respect 
of  their  said  r^pective  purchase  monies,  teaving  due  in  re- 
spect of  the  sa|d  purchase  monies  the  respective  sums  set 
forth  in  the  fif^h, column  of  the  said  schedula 
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The  Schedule  above  referred  to. 


No.  of 
Lot. 


Name  of 
Purchaser. 


Amount  of  Pur- 
chaM  Money 


Amount  of  De- 
posit received. 


Amount  re- 
maining doe 


No.  16. 

List  of  Debts  allowed, 

James  v.  Jones. 

List  of  Debts. 


No.  of 
Entry 

of 
Claim 

Names  of  Credi- 
tors. 

Addresses. 

Amounts 
aUowed  for 
Principal,  In- 
terest &  Costs. 

Total 
Amount  due 

2 

James  Allen 

Charles  Cohen 

* 

John  Dennis 

and 
Owen  Thomas. 

Halifax  in  the  county 
of  Halifax,  Surgeon 
Interest 
Costs 

Windsor,  in  the  coun- 
ty of  Hants,  Gentle- 
man,   executor   of 
John  Thomas 

Interest    from    fifth 
October,      1882.     at 
$6  per  cent. 
Coste      . 

Truro   county   of  Col- 

Chester,   Grocers,    A 

co-partners. 
Interest    from    16th 

October,     1S82.     at 

$6  per- cent.     . 
Another  debt 
Interest     . 
Costs. 

1 

100.00 
4.00 
2.20 

106  90 

1 

67.00 

4.20 
2,20 

73  40 

6 

100.00 

5.00 
62.00 
2.10 
2.40 

171.60 
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No.   17. 

List  of  Legacies  remaining  unpaid. 

James  v.  Jones. 

List  of  Legacies. 


Names  of 
Legatees. 


Description. 


James  Oliver  . 
Mary  Rassell  . 


Son  of  testator,  an  infant 
Interest 


Of  Windsor,  Widow     . 
Interest  from  1st  January, 
the  deatti  of  testator 


Jane,   the   wife  of  ,  Of  Halifax,  Esq. 
John  Wiinams     .  j  Paid  in  part . 


Amount  of 

Principal  and 

Interest. 


Iflterest 


9100  00 
7  60 


60  00 
4  80 

250  00 
60  00 

200  00 
14  11 

Total-^ 


Total 

Amount 

due. 


9107  60 


64  80 


214  11 


No.  18. 

List  of  Apportionmerats  among  Creditors  or  Legatees, 

Apportionment  among  Creditors  (or  Legatees.) 


Names  of 

Creditors 

(or  Legatees). 


John  Jones 


Thomas  Young  and 
Bobert  Young. 


Addresses. 


Amounts  be- 
fore certified'  «^»„lo 
tobedueand   %^ 
subsequent      °"®* 
interest. 


Halifax,  woollen  draper 
Subsequent  interest 


Truro,  in  the  county  of  Colches- 
ter, executors  of  William 
Yoimg,   deceased   . 

Subsequent  interest 


1200  K) 
17  10 


200  00 
17  10 


$217  00 


217  10 


Total-I 


Amounts 
appor- 
tioned. 


•67  40 


67  40 
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No.   19. 

Rec€iver*8  Recognizance. 

,  of  ,  of  ,  and  ,  of 

Before  our  Sovereign  Lady  the  Queen  in  her  Supreme 
Court  of  Nova  Scotia  personally  appearing,  do  acknowledge 
themselves,  and  each  ot'them  doth  acknowledge  himself,  to 
owe  to  Prothonotary  of  said  Supreme  Court  at 

the  sura  of  ,  to  be  paid  to  the  said  or  his  executors, 
administrators  or  assigns,  and  unless  they  do  pay  the  same 
they,  the  said  do  grant,  and  each  of  them  doth  grant  for 
himself,  his  heirs,  executors,  and  administrators,  that  the  said 
sum  of  shall  be  levied,  recovered,  and  received  of  and 
from  them  and  each  of  them,  and  of  and  from  all  and 
singular  the  messuages,  lands,  tenements,  and  hereditaments, 
goods  and  chattels,  of  them  and  each  of  them  wheresoever 
the  same  shall  or  may  be  found.  Witness  our  said  Sover- 
eign Lady  Victoria  by  the  Grace  of  God  of  the  United 
Kingdom  of  Great  Britian  and  Ireland,  Queen,  Defender  of 
the  Faith,  and  so  forth,  at         the         day  of         18    . 

Whereas,  by  an  order  of  the  said  Supreme  Court  made  in 
a  cause  wherein  are  plaintiffs  ana  defendants,  and 
dated  the         day  of 

It  was  ordered  that  a  proper  person  should  be  appointed 
to  receive  (or  that  upon  the  above  bounden  first  giving 
security  he  should  be  appointed  receiver  of)  the  rents 
and  profits  of  the  real  estate,  and  to  collect  and  get  in  the 
outstanding  personal  estate  of  in  the  said  order  named. 

And  whereas  a  Judge  hath  {aj>proved  of  the  said  as  a 
proper  person  to  be  sva^  receiver ,  and  hath)  approved  of  the 
above  bounden  and  as  sureties  for  the  said  and 
hath  also  approved  of  the  above  written  recognizance  with 
the  under-written  condition  as  a  proper  security  to  be 
entered  into  by  the  said  and  pursuant  to  the  said 

order  and  Rules  of  the  said  Court  in  that  behalf,  and  in 
testimony  of  such  approbation  the  Judge  hath  signed  an 
allowance  in  the  margin  hereof. 

Now  the  condition  of  the  above  written  recognizance  is 
such  that  if  the  said  do  and  shall  duly  account  for  all 
and  every  the  sum  and  sums  of  money  which  he  shall  so 
receive  on  account  of  the  rents  and  profits  of  the  real 
estate,  and  in  i*espect  of  the  personal  estate  of  the  said 
at  such  periods  as  a  Judge  shall  appoint,  and  do  and  shall 
duly  pay  the  balances  which  shall  from  time  to  time  be 
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certified  to  be  due  from  him  as  the  said  Court  or  a  Judge 
hath  directed  or  shall  hereafter  direct,  then  the  above 
recognizance  shall  be  void  and  of  none  effect,  otherwise  the 
^ame  is  to  be  and  remain  in  full  force  and  virtue. 

Taken  and  acknowledged  by  the  above-named,  etc. 


No.  20. 
Affidavit  verifying  Receiver's  Report. 

In  the  Supreme  Court. 

{Tith) 

1,  ,  of  ,  the  receiver  appointed  in  this  cause,  make 
oath  and  say  as  follows : 

1.  The  account  contained  from  page  to  page  ,  both 
inclusive,  in  each  of  the  two  several  books  marked  with  the 
several  letters  A.  and  B.  produced  and  shown  to  me  at  the 
time  of  swearing  this  my  affidavit  and  purporting  to  be  my 
account  of  the  rents  and  profits  o/  the  real  estate  and  of  the 
outstanding  personal  estate  of  ,  the  testator  {or  intestate) 
in  this  cause,  from  the         day  of         18     ,  to  the         day  of 

,  18  ,  both  inclusive,  contains  a  true  account  of  all 
and  every  sum  of  money  received  by  me  or  by  any  other 
person  or  persons  by  my  order  or,  to  my  knowledge  or 
belief,  for  my  use  on  account  or  in  respect  of  the  said  reats 
und  profits  accrued  due  on  or  before  toe  said  day  of 
on  account  or  in  respect  of  the  said  personal  estate, 
except  what  is  included  as  received  in  my  former  account 
{or  accounts)  swoni  by  me, 

2.  The  several  sums  of  money  mentioned  in  the  said 
account,  hereby  verified  to  have  been  paid  and  allowed, 
have  been  actually  and  truly  so  paid  and  allowed  for  the 
several  purposes  in  the  said  account  mentioned. 

3.  The  said  account  is  just  and  true  in  all  and  every  the 
items  and  particulars  therein  contained,  according  to  the 
best  of  my  knowledge  and  belief. 

4.  W,  X.,  andF.Z,  ,  the  sureties  named  in  the  recog- 
nizance dated  the  of  18  ,  are  both  alive  and  neither 
of  them  has  become  bankrupt  or  insolvent,  or  assigned  his 
property  for  the  benefit  of  creditors. 
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No.   21. 

Oriffinating  Summcms^ 

In  the  Supreme  Court 

In  the  matter  of  the  estate  of  -4.  5.,  deceased. 

Between  C,  D,,  Plaintiff, 
and 
E.  R,  Defendant.    • 

Let  E.  F.,  the  executor  of  the  said  A,  B.,  attend  at 
Chambers  at  the  County  Court  House,  at  the  time 

specified  in  the  margin  {or  at  the  foot)  hereof,  upon  the  ap- 
plication of  C  D.,  of  ,  Esq.,  who  claims  to  be  a  creditor, 
{oi\  as  the  case  may  he)  upon  the  estate  of  the  above-named 
A.  B.y  for  an  order  for  the  administration  of  the  personal 
{or  real  or  personal)  estate  of  the  said  A,  B^ 


Dated  the        day  of         18 


(Seal.) 


This  summons  was  taken  out  by  ,  of  ,  solicitors 

for  the  above-named  C.  D. 

The  follovjiTig  note  to  he  added  to  the  original  summons^ 
and  ivhen  the  time  is  altered  hy  indorsement  the  indorse- 
ment to  he  referred  to  as  helovj : — 

Note, — If  you  do  not  attend  either  in  person  or  by  your 
solicitor  at  the  time  and  place  above-mentioned  {or 
at  the  place  above-mentioned  at  the  time  mentioned 
in  the  indorsement  hereon),  such  order  will  be  made 
and  proceedings  taken  as  the  Judge  may  think  just 
and  expedient. 


No.    22. 

Request  to  set  down  cause  for  f unifier  consideration. 

In  the  Supreme  Court 

A.  v.  A 

I  request  that  this  cause,  the  further  consideration  where- 
of was  adjourned  by  order  of  the  day  of  ,  may 
be  set  down  for  further  consideration  before  Mr.  Justice 

C.  D., 
Plaintiff's  {cyr  defendant's)  solicits. 
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No.  23. 

Notice  that  cause  lias  been  set  down  for  further  consider^ 

ation. 

In  the  Supreme  Court 

A,  V.  B, 

Take  notice  that  this  cause,  the  further  consideration 
whereof  was  adjourned  by  the  order  of  the  day  of  , 
was  on  the  day  of  set  down  for  further  considera- 
tion before  Mr.  Justice        for  the         day  of 

Dated,  (be. 

To  Mr. 

Solicitor  for 


CD. 
Solicitor  for 


No.  24. 

ForTTi  of  ordering  Accounts  and  Inquiries. 

This  court  doth  order  that  the  following  accounts  and  in- 
quiry be  taken  and  made :  that  is  to  say — 

1  An  account  of  the  personal  estate  not  specifically  be- 
queathed of  A.  5.,  deceased,  the  testator  in  the  pleadings 
named,  come  to  the  hands  of,  d^c. 

2.  An  account  of  the  testator's  debts. 

3.  An  account  of  the  testator's  funeral  expenses. 

4.  An  account  of  the  testator's  legacies  and  annuities,  (if 
any),  given  by  the  testator's  will. 

5.  An  inquiry  what  parts,  (if  any),  of  the  testator's  said 
personal  estate,  are  outstanding  or  undisposed  of. 

And  it  is  ordered  that  the  testator's  personal  estate  not 
specifically  bequeathed  be  applied  in  payment  of  his  debts 
and  funeral  expenses  in  a  due  course  of  administration,  and 
then  in  payment  of  the  legacies  and  annuities,  (if  any), 
given  by  his  will. 
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(If  ordered.) 

And  it  is  ordered  that  the  following  further  inquiries  and 
accounts  be  made  and  taken :  that  is  to  say — 

6.  An  inquiry  what  real  estate  the  testator  was  seized 
or  entitled  to  at  the  time  of  his  death. 

7.  An  account  of  the  rents  and  profits  of  the  testator  & 
real  estate  received  by,  <fec. 

8.  An  inquiry  what  incumbrances  (if  any),  affect  the  tes> 
tator*s  real  estate,  or  any  and  what  parts  thereof. 

(If  sale  ordered.) 

9.  An  account  of  what  is  due  to  such  incumbrancers  as 
shall  consent  to  the  sale  hereinafter  directed  in  respect  of 
their  incumbrances. 

10.  An  inquiry,  what  are  the  priorities  of  such  last-men- 
tioned incumbrances  ? 

And  it  is  ordered  that  the  testator's  real  estate  be  sold 
with  the  approbation  of  the  Judge,  <fcc.,  <fcc. 

And  it  is  ordered  that  the  further  consideration  of  this 
cause  be  adjourned,  and  any  of  the  parties  are  to  be  at 
liberty  to  apply  as  they  may  be  advised. 


APPENDIX    M. 


Payment  into  and  out  of  Court. 

1.  Where  it  is  directed  by  the  Court  or  a  Judge,  that  money- 
paid  into  Court  shall  be  invested,  if  the  same  be  in  the 
hands  of  the  Prothonotary  it  shall  be  paid  over  by  him  to 
the  Accountant  General.  The  Accountant  General  shall 
make  the  investment  according  to  the  order  of  the  Court  or 
a  Judge  and  forthwith  report  his  doings  in  relation  to  such 
investment. 

2.  The  dividends,  interest,  or  income  derived  from  securi- 
ties in  which  moneys  are  invested  shall  be  placed  to  the 
same  credit  as  that  to  which  the  money  was  originally  paid 
in. 

3.  When  securities  are  to  be  sold,  assigned,  or  in  any 
manner  realized,  the  Accountant  General  shall,  on  receipt 
of  the  necessary  directions,  cause  the  necessary  sale,  assign- 
ment, or  realization  to  be  made,  and  the  proceeds  resulting 
therefrom  shall  be  placed  to  the  credit  of  the  cause  or  mat- 
ter mentioned  in  the  direction,  and  the  Accountant  General 
shall  forthwith  report  to  the  Court  or  to  the  Judge  who 
has  made  the  order  for  the  sale,  assignment  or  realization, 
what  he  has  done  under  such  order. 

4.  The  books  kept  by  the  Prothonotaries  and  by  the 
Accountant  General,  relating  to  payments  of  money  into 
and  out  of  Court,  shall  be  open  at  all  times  for  inspection 
by  such  persons  as  the  Governor  in  Council  may  appoint  to 
inspect  the  same. 

5.  The  Accountant  General  and  every  Prothonotary 
shall  annually,  in  the  last  week  of  January,  furnish  to  the 
Court  an  account  showing  all  balances  remaining  in  their 
hands  or  under  their  control. 


A  PPEN  DIX    N. 


SOLICITORS*  COSTS. 


(In  lieu  of  Attorney' 8  Costs  in  Cap.  IH,  R,  S,,  ^th  Series.) 

Writs,  Summonses,  &c. 

Writ  of  Summons  for  commencement  of  action  $  2  00 

Copy  to  senre 1  00 

Indorsement  of  claim,  if  special 80 

Copy  to  serve 40 

Concurrent  writ  of  summons 1  50 

Renewal  of  a  writ  of  summons 1  25 

Notice  of  a  writ  for  service  in  lieu  of  service  out 

of  the   jurisdiction 1  00 

Writ  of  Inquiry 2  50 

Writ  of  Mandamus 2  00 

Writ  of  subp(jena  ad  testificandum,  or  diLces 

tecum  and   copy 80 

Writ  of  Distringas 2  50 

Writ  of  execution,  or  other  writ  to  enforce  any 

judgment  or   order 1  50 

Procuring  a  writ  of  execution  or  notice  to  the 

Sheriff,  marked  with  a  seal  of  renewal ....  1  00 

Notice  thereof  to  serve  on  Sheriff 50 

Any  wi^t  not  included  in  the  above  and  alias 

and  subsequent  writs 1  50 

These  fees  include  all  indorsements  and  copies,  or  prascipes 
for  the  officer  sealing  them,  and  attendances  to  issue  or  seal, 
except  where  otherwise  provided,  but  not  the  officer  s  fees. 

Summons  to  attend  at  Judge's  Chambers $      75 

Or,  if  special,  at  discretion  of  taxing  authority, 

not   exceeding 1  20 

Copy  for  the  Judge  when  required 40 

Or,  per  folio 10 


NOVA  SCOTIA  JUDICATURE    ACT,   1884.  363 

Originating  Summons,  at  taxing  authority's  dis- 
cretion, not  exceeding S  2  '50 

Copy   for  Judge 40 

Or,  per  folio 10 

Indorsing  same  and  copies  under  Order  LV., 

Rule  14 1  00 


Services  and  Notices. 

Every  necessary  notice  or  demand,  and  every 

order,  (not  otherwise  provided  for) $  1  00 

Every  copy  thereof  for  service • 25 

Each  service,  or  filing  in  lieu  of  service,  of  any 
writ,notice,  summons,  order,  interrogatories, 
or  petition,  not  authorized  to  be  served  by 
post,  and  requiring  service  on  a  party  who 
has  not  entered  an  appearance 75 

Where,  in  consequence  of  the  distance  of  the 
party  to  be  served,  it  is  proper  to  effect 
such  service  through  an  agent,  for  corres- 
pondence in  addition 60 

Where  more  than  one  attendance  is  necessary  to 
effect  service,  or  to  ground  an  application 
for  substituted  service,  such  further  allow- 
ance may  be  made  as  the  taxing  authority 
shall  think  fit. 

Service,  where  an  appearance  has  been  entered, 

on  the  solicitor  or  party 50 

Or,  if  authorized  to  be  served  by  post 30 

Where  any  writ,  order,  and  notice,  or  any  two  of  them, 

have  to  be  served  together,  one  fee  only  for  service  is  to 

be  allowed. 

In  addition  to  the  above  fees  the  following  allowances  are 
to  be  made  : — 

As  to  writs,  if  exceeding  two  folios,  for  copy  for 

service,  per  folio  beyond  the  two $       10 

As  to  summons  to  attend  at  Chambers,  for  each 

copy  to  serve 25 

Or,  per  folio 10 

As  to  noticas  in  proceedings  to  wind  up  Com- 
panies, for  preparing  or  filling  up  each 
notice  to  creditors  to  attend  and  receive 
debts  and  to  contributories  to  settle  list  of 
contributories 25 
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And  for  preparing  or  filling  up  each  notice  to 
c9ntributorie8  to  be  served  with  a  general 
order  for  a  call,  or  an  order  for  payment  of 
a  call .  ^ $       25 

And  for  drawing  notice  to  be  served  on  contri- 

butories  or  creditors,  of  a  meeting,  per  folio.  25 

For  each  copy  of  the  last  mentioned  notice  to 

serve,  per  folio 10 

For  preparing  or  filling  up  for  service,  in  any 
other  cause  or  matter,  each  notice  to 
creditors  to  prove  claims,  and  each  notice 
that  payment  may  be  received,  specifying 
the  amount  to  be  received  for  principal,  and 
interest  and  costs,  if  any 25 

Copies,  for  service,  of  interrogatories  and  peti- 
tions, and  of  orders  with  necessary  notices, 

(if  any),  to  accompany,  per  folio 10 

Where   notice  of  filing  affidavits  is  required,  only  one 

notice  is  to  be  allowed  for  a  set  of  affidavits  filed,  or  which 

ought  to  be  filed  together. 

in  proceedings  to  wind  up  a  Company  the  usual  charges 

relating  to  printing  shall  be  allowed  in  lieu  of  copies  for 

service  where  the  fee  for  copies  would  exceed  the  charge 

for  printing  and  amount  to  more  than  $12.00. 

Where  any  appointment  is  or  ought  to  be  adjourned, 

service  of  a  notice  of  the  adjournment  or  next  appointment 

is  not  to  be  allowed. 


Appearances. 

Entering"  appearance $  1  00 

If  entered  at  one  time,  for  more  than  one  per- 
son, for  every  defendant  beyond  the  first.  25 
If  a  person  appearing  to  a  writ  of  summons  to 
recover  land  limits  his  defence  by  his 
memorandum  of  appearance,  in  addition  to 
the  above.                                                                  1  00 


Instructions. 

To  sue  or  defend $200 

For  statement  of  claim  or  special  case 1  50 

For  indorsement  of  writ  of  summons  when  no 

further  statement  of  claim 1  50 
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For  ori^nating  summons  $1.50  or  not  to  exceed        $  3  00 

For  detenee  or  further  defence 2  00 

For  counterclaim. 1  50 

For  reply  when  defendant   sets   up   a  counter 

claim .#  1  50 

For  reply  or  further  reply   in  any  other  case 

with  or  without  joinder  of  issue 1  00 

For  confession  of  defence 1  00 

For  joinder  of  issue  without  other  matter 80 

For  special  petition,  any  other  pleading,  (not 
being  a  summons),  and  interrogatories  for 

examination  of  a  party  or  witness 1  50 

To  amend  any  pleading 1  00 

For  affidavit  in  answer  to  interrogatories  and 

other  special  affidavits 1  00 

For  striking  special  jury 1  00 

To  appeal  against  order  of  Court  or  Judge,  or  to 
make  motion  for  new  trial,  or  other  special 

motion  in  Court  and  to  appear  thereon 2  00 

To  add  parties  by  order  of  Court  or  Judge 1  00 

For  counsel  to  advise  on  evidence  when  the 

evidence  in  chief  is  to  be  taken  orally. ...  1  00 

Or  not  to  exceed 8  00 

For  counsel   to  make    any  application   to  the 

<  'ourt  or  a  Judge,  where  no  other  brief 1  00 

Any  special  instructions  in  course  of  the  cause 
or  matter,  shewn  to  the  taxing  authority  to 
be  necessary,  and  not  otherwise  provided 

for 1  50 

For  brief  on  motion  for  special  injunction 2  00 

For  brief  on  hearing  or  trial  of  action  on  notice 
of  trial,  or  notice  for  judgment  given,  whe- 
ther such  trial  be  before  a  ju(§e  with  or 
without  a  jury  or  before  an  official  or 
special  referee,  or  on  trial  of  an  issue  of 
fact  before  a  judge,  commissioner  or 
referee,  or  an  assts^knent  of  damages ....  4  00 

For  such  brief,  and  for  brief  on  hearing  of  an  appecd 
when  witnesses  are  to  be  examined  or  cross-examined,  and 
on  argument  of  motion  for  new  trial  or  other  special  motion 
in  Court  such  fee  may  be  allowed  as  the  taxing  authority 
shall  think  fit,  having  regard  to  all  the  circumstances  of  the 
case  and  to  other  .allowances,  if  any,  for  attendances  on 
witnesses  and  procuring  evidence. 

The  fees  for  instructions  for  brief  are  to  apply  to  a  hear- 
ing on  further  consideration  in  Court  only  where  an  order 
for  accounts  and  inquiries  was  made  without  such  hearing 
or  tried  as  above  mentioned. 
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Drawing,  Pleadings  and  other  Documents. 

Statement  of  claim $  1  00 

Or  per  folio 20 

Defence. .  .• 1  00 

Or  per  folio 20 

Counter  claim 80 

Or  per  folio 20 

Reply,  with  or  without  joinder  of  issue,  confes- 
sion of  defence,  joinder  of  issue,  without 
other  matter,  and  every  other  pleading, 
(not   being  a  petition   or  summons),  and 

amendments  of  any  pleading 80 

Or  per  folio 20 

Particulars,  breaches  and  objections,  when  re- 
quired, and  one  copy  to  deliver 80 

Or  such  amount  as  the  taxing  authority  shall 

think  fit,  not  exceeding  per  folio 15 

If  more  than  one  copy  to  be  delivered,  for  each 

other  copy  per  folio 10 

Deed 5  00 

Special  case,  whether  original  or  in  an  action, 
affidavits  in  answer  to  interrogatories,  and 
other  special  affidavits,  special  petitions  and 

interrogatories  per  folio 20 

Brief  on  trial  or  hearing  of  cause,  argument  for 
new  trial,  appeal,  or  other  special  argument 
in  court  or  on  trial  of  an  issue  of  fact,  as- 
sessment of  damages,  examination  of  wit- 
nesses, special  case  and  petition  before  a 
Court  or  Judge,  Sheriff,  Commissioner, 
Referee,  Elxaminer  or  Officer  of  the  Court, 
when  necessary  and  proper,  in  addition  to 
pleadings,  including  necessary  and  proper 

observations,  per  folio 20 

Brief  on  application  to  add  parties 1  00 

Or,  per  folio 20 

Brief  on  further  consideration,  per  sheet  of  10 

folios 1  00 

Accounts,  statements  and  other  documents  for 
Chambers,  when  required,  not  exceeding 

per  folio 15 

Advertisements,  including  attendance  therefor,  1  00 

Bill  of  costs  for  taxation,  including  copy 50 

Brief  in  default  cases  may  be  allowed  at 2  00 

One  letter  to  each  defendant,  before  action,  if 

actually  sent 50 
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Other  letters  in  course  of  the  cause  or  matter  to 
opposite  party  or  his  solicitor,  when  neces- 
sary in  the  opinion  of  the  taxing  authority, 
each  $       60 


Copies. 


Of  pleadings,  briefs  and  other  documents,  where 

no  other  provision  is  made  at,  per  folio. .  10 

Where,  pursuant  to  Rules  of  Coui-t,  or  on  any 
other  proper  occasion,  any  pleading,  special 
case,  appeal,  evidence,  or  other  matter  is 
printed,  the  solicitor  of  the  party  printing 
shall  be  allowed  for  a  copy  for  the  printer 
(except  when  made  by  the  oflScer  of  the 
Court)  and  the  opposite  party  shall  be 
allowed,  for  perusal  and  ascertaining,  the 
correctness  thereof,  and  in  lieu  of  all  allow- 
ances for  such  exhibits  and  other  docu- 
ments as  he  may  furnish  for  printing,  as 
part  of  the  case,  per  folio 16 

To  the  Solicitor  of  the  party  priatinff,  for  ex- 
amining the  proof  print,  at  per  folio 10 

And  for  printing,  the  amount  actually  and  pro- 
perly paid  to  the  printer,  not  exceeding, 
per  folio 20 

And  where  any  part  shall  properly  be  printed  in  a  foreign 
language,  or  as  a  fac-simile,  or  in  any  unusual  or  special 
manner,  or  where  any  alteration  in  the  document  being 
printed  becomes  necessary  after  the  first  proof,  such  further 
allowance  shall  be  made  as  the  taxing  authority  shall  think 
reasonable. 

These  allowances  are  to  include  all  attendances  on  the 
printer. 


Perusals. 

Of  statement  of  claim,  defence,  reply,  joinder  of 
issue  and  other  pleading,  (not  being  a  peti- 
tion in  a  pending  cause  or  matter,  or  sum- 
mons, other  than  an  Originating  Summons), 
by  the  solicitor  of  the  party  to  whom  the 
same  are  delivered $1  00 

Or  per  folio 10 
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Of  amendment  of  any  such  pleading $100 

Or  per  folio *  10 

Of  interrogatories  to  be  answered  by  a  party,  by 

his  solicitor 1  00 

Or  per  folio 10 

Of  special  case,  by  the  solicitor  of  any  party,  ex- 
cept the  one  by  whom  it  is  prepared 1  00 

Or  per  folio 10 

Of  copy  order  to  add  parties,  notice  of  defend- 
ant's claim  against  any  person  not  a  party 
to  the  action  under  Onier  XVI,  Rule  50, 
and  of  defendant's  defence  and  counter 
claim  served  on  a  person  not  a  party  under 
Order  XXI,  Rule  13,  by  the  solicitor  of  the 
party  served  therewith,  and  in  these  sev- 
eral cases  the  perusal  of  the  plaintiff's 
statement  of  claim  is  also  to  be  allowed, 
unless  the  solicitor  has    been  previously 

allowed  such  perusal 1  00 

Or  per  folio 10 

Of  notice  to  produce  and  notice  to  admit,  by  the 

party  served 1  00 

Or  (if  to  admit  facts)  under  Order  XXXI,  Rule 

4,  per  folio ' 20 

Of  affidavit  in  answer  to  interrogatories,  by  the 
solicitor  of  the  party  interrogating,  and  of 
other  special  affidavits  by  the  solicitor  of 
the  party  a^inst  whom  the  same  can  be 
read,  per  folio  08 


Attendances. 

To  obtain  consent  of  next  friend  to  sue  in  his 

name,  or  of  a  guardian  ad  litem S  1  00 

To  deliver,  or  file  in  lieu  of  delivery,  any  plead- 
ing, (not  being  a  petition  or  summons),  and 
a  special  case 50 

To  inspect,  or  produce  for  inspection,  documents 

pursuant  to  a  notice  to  admit 1  00 

Or  per  hour 1  00 

To  examine  and  sign  admissions 1  00 

To  inspect,  or  produce  for  inspection,  documents 
referred  to  in  any  pleading,  notice  in  lieu 
of  pleading,  or  affidavit  pursuant  to  notice 
under  Order  XXX,  Rule  14 1  00 

Or  per  hour 1  00 
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To  obtain  or  give  any  necessary  or  proper  con- 
sent           $  1  00 

To  strike  special  jury ! 1  00 

To  obtain  an  appointment  to  examine  witnesses.  60 

On  examination  of  witnesses  before  any  exam- 
iner, commissioner,  officer  or  other  person, 

per  witness 2  00 

Or,  according  to  circumstances,  not  to  exceed. .  10  00 

Or,  if  without  counsel,  not  to  exceed 15  00 

On  deponent's  being  sworn,  or  by  a  solicitor  or 
his  clerk  to  be  sworn,  to  an  affidavit  in 
answer  to  interrogatories,  or  other  special 

affidavit 60 

On  a  summons  at  Chambers , 1  00 

Or,  according  to  circumstances,  not  to  exceed . .  4  00 

On  counsel  with  brief,  &c 60 

On  consultation  or  conference  with  counsel 1  00 

Or,  not  to  exceed 2  60 

To  enter  or  set  down  action,  special  case,  or  ap- 
peal for  hearing  or  trial 60 

In  Court,  on  motion  of  course 1  60 

To  present  petition  for  order  of  course  and  for 

order 1  60 

In  Court  on  every  special  motion 2  00 

Or,  according  to  circumstances,  not  to  exceed . .  5  00 

On  special  case,  or  special  petition,  or  applica- 
tion adjourned  from  Chambers  when  on  the 
docket  for  the  day  and  likely  to  be  heard  1  00 

Or,  according  to  circumstances,  not  to  exceed . .  4  00 

On  hearing  or  trial  of  any  cause  or  matter,  or 
issue  of  fact  in  the  town  where  the  solici- 
tor resides  or  carries  on  business,  whether 
before  a  Judge,  with  or  without  a  jury,  or 
commissioner  or  referee,  or  on  assessment 
of  damages  when  on  the  docket  for  the 

day 1  00 

When  heard  or  tried 2  00 

Or,  according  to  ciixjumstances,  not  to  exceed . .  10  00 

To  hear  judgment  when  same  adjourned 1  00 

On  taxation  of  costs 1  00 

To  obtain  or  give  an  undertaking  to  appear. .  1  00 

To  present  a  special  petition,  and  for  same 

answered 1  00 

For  preparing  and  drawing  up  an  order  made 
at  Chambers  in  proc^in^^  to  wind  up  a 
Company,  and  attending  for  same  and  to 

?et  same  entered 1  00 

or  engrossing  every  such  order,  per  folio  10 
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Note. — An  order  of  course  means  an  order  made  on  an 
ex  parte  application,  and  to  which  a  party  is  entitled  as  of 
right  on  his  own  statement  and  at  his  own  risk. 

To  examine  an  abstract  of  title,  with  deeds,  per 

hour,  in  a  cause  or  matter $  1  50 

Every  other  attendance  necessary  to  be  made 

by  the  solicitor 1  00 

If  the  same  can  be  made  by  a  clerk 50 


In  addition  to  the  above  an  allowance  is  to  be  made  for 
the  necessary  expense  of  postages,  carriage  and  transmis- 
sions of  documents,  telegrams,  maps,  plans  and  surveys,  and 
the  reasonable  expense  of  executing  a  commission  to  ex- 
amine witnesses. 


The  Sheriff  is  to  be  allowed  $1  for  serving,  executing  and 
making  return  of  every  oi*der  which,  by  the  Rules,  he  is 
required  to  serve,  execute  and  return. 

The  Prothonotary  is  to  be  allowed  the  same  fee  for  seal- 
ing as  he  was  allowed  before  the  commencement  of  the 
Act  for  signing  and  sealing,  and  the  same  fee  for  sealing  an 
order  as  was  allowed  for  signing  and  sealing  a  writ,  where 
an  order  has  been  substituted  for  a  writ  by  the  Rules. 


On  the  certificate  of  the  Judge  before  whom  the  trial  or 
the  examination  of  a  witness  or  witnesses  has  taken  place,  a 
reasonable  sum  may  be  allowed  for  the  expense  of  a  short- 
hand  reporter,  where,  for  any  special  reason,  a  reporter 
has  been  ordered  by  the  Judge  to  be  procured. 


Counsel  Fees. 

(Ccmtested     mattera,) 

For  settling  any  claim,  statement  of  defence,  or 
other  pleading,  special  case,  interrogatories, 
petition,  &c,  (not  being  a  petition  on  which 
an  ex  parte  application  is  to  be  based) $  2  00 

Or  not  to  exceed 10  00 
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For  any  examination,  motion  or  argument  in 
Court  or  at  Chambers  where  attendance  of 

counsel  was  necessary $200 

Or  not  to  exceed 10  00 

For  any  necessary  consultation  in  the  cause  or 

matter 2  00 

Or  not  to  exceed 10  00 

For  examination  of  witnesses  before  trial,  for 

each   day 6  00 

Or  not  to  exceed 15  00 

For  trial  of  any  cause,  or  of  any  issues,  before  a 
Judge,  (with  or  without  a  jury),  arbitrator, 
master,  referee,  or  on  assessment  of  dam- 
ages, or  argument  of  motion  for  new  trial, 
or  of  appeal,  or  of  other  special  motion  be- 
fore the  Court,  for  the  first  day 15  00 

Or  not  to  exceed 70  00 

For  each  day  after  the  first 10  00 

Or  not  to  exceed 50  00 

For  attending  to  hear  judgment,  if  reserved. .  1  00 

Or  not  to  exceed 5  00 

When  services  are  such  that  by  the  foregoing  tables  they 
may  be  charged  for  either  by  solicitor  or  by  counsel,  fees 
shall  be  charged  in  addition  to  the  solicitor's  fees  only  when 
counsel  other  than  the  solicitor  or  members  of  the  firm  of 
the  solicitor  conducting  the  proceedings  are  actually  em- 
ployed, but  where  the  same  practitioner,  or  firm,  acts  as 
ootn  counsel  and  solicitor  he  may,  in  lieu  of  a  solicitor's  fee, 
charge  counsel's  fees  in  any  proceeding  in  which  such  fee 
might  be  allowed. 

In  fixing  counsel  fees  regard  is  to  be  had  to  the  fact  of 
more  than  one  counsel  being  engaged  where  such  is  the 
case,  provided  that  it  appear  to  the  taxing  authority  that 
more  than  one  counsel  was  necessary  and  provided  the 
nature  of  the  cause  is  such  in  his  opinion  as  to  warrant  a 
larger  allowance  by  reason  of  there  having  been  more  than 
one  counsel. 


The  following  are  the  items  taxable  by  a  solicitor  in 
ordinary  cases  of  default  of  appearance  (liquidated  de- 
mand) : 

Instructions  to  sue $  2  00 

Letter  to  defendant. 50 

Writ   of   Summons. 2  00 
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Copy  to  serve $  1  00 

Instructions  for  indorsement  (if  special) 1  50 

Indorsement  of  claim  (if  special) 80 

Copy  to  serve 40 

Attending   on   return 50 

"           to    search 50 

"           to   enter  judgment 50 

Brief 2  00 

Costs  and  attending  to  tax 1  50 


If  the  plaintiff  in  any  action  not  brought  upon  contract, 
express  or  implied ^  and  formerly  deemed  an  action  of  tres- 
pass, or  trespass  on  the  case,  or  in  any  action  for  breach  of 
promise  of  marriage,  shall  recover  less  damages  than  the  sum 
of  eight  dollars  on  the  trial  of  any  issue,  or  on  inquiryon  de- 
fault, he  shall  not  recover  any  costs  unless  the  Judge  before 
whom  the  issue  is  tried  or  the  assessment  of  damages  made, 
shall  certify  that  the  action  was  brought  to  try  a  right,  be- 
sides the  mere  right  to  recover  damages  for  the  trespass  or 
grievance  for  which  the  action  was  brought,/or  that  the 
trespass  or  grievance  was  wilful  and  malicious,/or  that  the 
action  was  not  frivolous  and  vexatious,  and  that  the  plain- 
tiff had  actually  sustained  damage  to  the  amount  recovered, 
and  had  by  notice  in  writing  demanded  compensation  there- 
for eight  days  before  action  brought,  but  nothing  in  this 
rule  shall  be  construed  to  deprive  any  plaintiff  of  his  costs 
in  any  action  for  trespass  on  any  lands,  or  for  entering  any 
lands  in  respect  of  which  any  notice  not  to  trespass  thereon 
shall  have  been  previously  served  on  or  left  at  the  last 
place  of  abode  of  the  defendant,  by  or  on  behalf  of  the 
owner  or  occupier.     (P.  A.  262.) 


A  PPEN  DIX      O. 


(1.)  The  several  Rules  Orders  and  Foims  contained  in 
the  Schedule  and  Appendixes  to  "  The  Nova 
Scotia  Judicature  Act,  1884." 

(2.)  The  Rule  of  the  Supreme  Court  of  3rd  Dec,  1855. 

(3.)  The  Rules  of  the  Supreme  Court  of  3()th  Nov.,  1857. 

(4.)  The  Rule  of  the  Supreme  Court  of  15th  Dec,  1858. 

(5.)  The  Rule  of  the  Supreme  Court  of  25th  July,  1859. 

(6.)  The  Rule  of  the  Supreme  Court  of  3rd  Aug.,  1863. 

(7.)  The  Rulq  of  the  Supreme  Court  of  4th  July,  1864. 

(8.)  The  Rules  made  and  pronounced  by  the  Judge  in 
Equity,  3rd  Feb.,  1869. 

(9.)     The  Rules  of  the  Supreme  Court  of  6th  Jan.,  1870. 

(10.)  The  Rule  of  the  Supreme  Court  of  12th  Aug.,  1873. 

1,11.)  Chapters  13  and  14  Acts  of  1876. 

(12.)  Chapter  4  Acts  of  1878. 

(13.)  Chapter  19,  Acts  of  1879,  excepting  sections  6, 7, 
17,  18. 

(14.)*  Chapter  13,  Acts  of  1880,  excepting  sections  14. 
15,  16,  17,  22,  27. 

(15.)  Chapter  of  Acts  of  1882,  excepting  section  7. 

(16.)  Chapter  89  Revised  Statutes,  4th  Series. 

(17.)  Chapter  94  Revised  Statutes,  4th  Series,  excepting 
section  196. 

(18.)  Chapter  95  Revised  Statutes,  4th  Seiies. 

(19.)  Chapter  97  Revised  Statutes,  4th  Series. 


INDEX. 


ABATEMENT,  defence  in  not  allowed,  67. 
None  by  reason  of  death,  Ac.,  64. 

ABSENT  OR  ABSCONDING  DEBTORS,  132-136. 
Writ  against,  132. 
Attachment,  132. 
Amount  of  levy,  188. 
Appraisement,  133. 
Perishable  goods,  133. 
Subsequent  attacher  or  party    otherwise    interested    may    ennte^t 

attachment,  1^8.  • 
Application  by  affidayit,  133. 
O^urt  may  make  order  and  direct  trial,  188. 
Prior  suit  not  affected,  134. 
Security  for  costs,  184. 
Assessment,  134. 
New  trial,  or  postponement  134. 
Execution  against  agent,  184. 

Security  before,  134. 
Agent,  summons  for,  134. 

Effect  of,  136. 

Appearance  and  declaration  of,  136. 

When  does  not  appear,  136. 

Costs  of  agents,  135. 
RemoTal  of  attachment,  186. 

Trial,  none  without  attachment  or  acknowledgement  by  agent,  185. 
Rehearing,  defendant  entitled  to  within  three  years,  I3B. 
Forms,  136,  295. 

ACCOUNT,  Indorsement  for,  80. 

To  be  alleged  in  statement  of  claim,  64. 
At  any  sts^e,  87. 

ACCOUNT,  &c.,  Judgment  for  when  to  be  brought  into  Chambers,  158. 

ACCOUNTS,  see  ISSUES  AND  ACCOUNTS,  87. 

ACTION,  Definition  of,  22 
How  instituted,  27r 
Proceedings  other  than,  27. 

ACTION  FOB  LAND: 
Appearance  to,  41. 
Forms  for,  218. 

Pleadings,  268. 
Judgment  by  default,  41. 

ADDRESS,  of  solicitor,  must  be  indorsed,  80. 
Of  plaintiff  suing  in  person,  30. 

Indorsment,  where  no  writ,  30.  "* 

On  appearance,  37. 

ADMINISTRATION:  see  PARTIES,  49. 

ADVERTISEMENTS  FOR  CREDITORS.  16. 
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ADMISSIONS,  a>87. 

Of  opponent's  statement,  85. 

Document,  notice  to  admit,  85. 

Form,  86,  25>2. 

Facts,  notice  Uy  admit,  86. 

Form,  86,  223. 

Form  of  admissions,  86,  223. 

Judgment  on,  86. 

Proof,  87.  ^  ^^ 

Notice  to  produce;  forms,  87,  224. 

Costs,  unnecessary,  87. 

ADVERTISEMENTS  FOR  CREDITORS,  161-1^-     ,  _. 

Persons  not  attending  on  advertisement  excluded,  161. 

Peremptory,  161. 

How  prepared,  161. 

What  to  contain,  161. 

Form,  335.  336. 

Creditor,  need  not  make  affidavit,  ibi. 

To  produce  security,  162. 

Form,  337. 

Penalty,  162. 

Executor,  &c.,  to  examine  claim,  162. 

Affidavit,  may  be  postj^ned,  162. 

Adjournment  and  directions,  162. 

Judge,  authority  of,  163. 

Notice  to  creditors  of  result,  168. 

Forms,  836^39. 

Claim  coming  in  late,  Iw. 

Costa  to  creditors,  168. 

Allowed  claims,  list  of,  163. 

Notice,  how  given,  163. 

AFFIDAVIT  of  service,  39, 192. 

See  EVIDENCE. 

AFFIDAVIT  AND  DEPOSITIONS,  106,  109. 
Cross-examination  on,  105. 
Intituling  of.  105. 
Hearsay,  106. 
How  sworn,  105. 
How  sworn  abroad,  106. 
Commissioners  duty,  106. 
Mode  of  drawing,  106. 
Description  of  deponent,  106. 
Jurat,  where  several  deponents.  106. 
Must  be  filed,  107. 
Striking  out  parts,  107. 
Interlineations  and  alterations,  1U7. 
Illiterate  deponents,  107. 
Defects,  not  fatal,  107. 
Certified  copy  may  be  used,  107. 
May  not  be  sworn  before  certain  persons,  107. 
Filing  too  late,  108. 

Ex  parte  order,  108. 

Notice  of  intention  to  use  affidavit,  IW. 

May  be  re-used,  108. 

Exhibit,  alterations  in,  108. 

Not  to  be  annexed,  108. 

Certificate  on,  108. 
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AFFIDAVITS  ANB  DEPOSITIONS. -rCoirfitiu«rf.; 
Trial  on,  108. 

Plaintiff  to  file,  and  serve  list,  108. 
Defendant  to  serve,  109. 
In  reply,  109. 

Cross-examination  of  defendant,  109. 
Compelling  attendance,  109. 
Notice  of  trial,  109. 

AGENT,  See  ABSCONDING  DEBTOR,  134. 

See  FOREIGN  COMPANIES,  136. 

AMENDMENT,  77,  78, 
With  leave,  7T. 
Without,  77. 
Disallowance  of,  77. 
I^ave  to  plead  or  amend  after,  77. 
Application  for  leave,  77. 
Time  limited  for,  78. 
Marking  amended  pleadings,  78. 
Date  of  order,  78. 
Delivery  of  amended  pleadings,  78. 
Clerical  errors,  78. 
By  Court  or  Judge.  78. 
Costs,  78. 
Appeal,  may  be  amended,  78. 

ANSWER,  must  be  full,  60. 

APPEAI^,  167,170. 

To  be  by  rehearing  after  notice,  167. 
Notice,  how  served,  167. 

When  given,  168. 
Subjects  of  appeal,  168. 
Powers  of  Court,  168. 
Further  evidence,  168. 
Inferences,  &c.,  168. 
New  trial  may  be  ordered,  169. 
Cross  appeals,  169. 
Notice  of,  169. 

"         copy  filed,  169. 
Ex  parte  applications,  169. 
Evidence,  how  brought  up,  169. 
Interlocutonr  order,  does  ijot  bar  court,  170. 
Stay  proceedings,  appeal  does  not,  170. 
Interest,  allowance  of,  170. 
Substitution  of  judge,  170. 
Referee,  appeal  from,  170. 
Limitation  of  certain  rules,  170. 
Amendm«nt  of,  78. 

APPEAR,  notice  when  to,  86. 

APPEARANCE,  86. 

How  entered,  36,  37. 

Poem,  204. 

Notice  of,  37. 

Form,  205. 

Address  upon,  37. 

Defective,  37. 

Memo,  of,  and  form,  37.  204. 

Entry  of,  37. 

Form  of  entry,  206. 
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APPEAR  ANCE.—r  Con^miMrf.; 
By  partners,  37. 
Of  two  or  more  defendants,  38. 
Solicitor  not  entering,  after  undertaking  to  do  so,  9S. 
May  be  made  any  time  before  judgment,  38. 
By  person  not  named  as  defendant,  38. 
By  landlord,  38. 

How  made  when  by  person  other  than  defendant,  38. 
To  counter  claim,  207. 
Motion  to  set  aside  writ  before,  39. 
Default  in.  39. 

APPLICATION  TO  COUKT,  how  made,  146. 

ARBITRATION :  existing  provisions  not  affected,  93. 

ARREST  OP  DEFENDANT  BEFORE  FINAL  JUDGMENT,  127- 
Arre8t  of  defendant  about  to  leave  province,  127. 
Form  of  order,  127,  316. 
Application  by  defendant  for  relief,  138. 
Concurrent  orders,  128. 
Security  by  defendant,  128. 
Subject  to  order  of  Court,  128. 
Costs  of  arrest,  128. 
Sheriff's  duty,  128. 
Misnomer.  128. 

Discharge  of  defendant  if  plaintiff  does  not  proceed  to  trial,  129^ 
Insolvent  Debtor  Act,  relief  under,  129. 
Bail  to  Sheriff,  when  to  justify,  129. 
Bail  bond  to  be  returned,  129. 
Bail  when  may  render  defendant,  129. 
Bail  living  at  distance,  bow  may  justify,  130. 
Form  of  bail  bond.  317. 

ARREST,  of  one  of  several  defendants,  123. 

ASSESSORS  mi^  be  called  in ;  remuneration,  17. 
Trials  by,  97. 

ASSIGNMENT,  of  debt;  debtor  may  compel  interpleader,  8. 
Of  securities  to  surety,  181. 
Of  choses  in  action,  181. 
Of  interest  pmimU  hte,  64. 

ATTACHMENT  OF  DEBTS,  126-127. 
Order  for.  126. 
Effect  of  order,  126. 
Execution  against  debtor,  126. 
Disputed  liability,  126. 
Third  persons,  rights  of,  126. 

Decision  as  to,  126. 
Payments,  effect  of,  126. 
Record  of  attachments,  127. 
Costs,  127. 

ATTACHMENT  OF  GOODS:  see  ABSCONDING  DEBTOR,  182, 

against  person,  leave  to  be  obtained  for  issue,  126. 
for  refusal  to  produce  documents,  see  discovery,  83. 

ATTENDANCE  AT  CHAMBERS,  160. 

"ATTORNEYS,"  definition,  194. 

AUDITA  QUERELA,  substitute  for,  121. 
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AWARDS,  Court  or  Judge  to  have  power  over,  17. 
Costs  of,  184. 

BANKRUPTCT,  no  abatement  on,  54. 

BILL  OF  EXCHANGE,  loss  of,  not  defence,  62. 

BOOKS  OP  ACCOUNT,  prima  facie  evidence,  87. 
Inspection  of,  83. 

CAPIAS:    pee    ARREST   OP    DEFENDANT    BEFORE    FINAL  JUDO- 
MENT,  127. 

CAUSES  OF  ACTION,  JOINDER.  56,  57. 
Defioition,  22. 

CAUSES,  Prothonotary  shall  group,  19. 
Distribution  of,  9. 
lists  of  to  be  made  up,  16. 

CERTIORARI,  allowance  of  by  Commissioners,  179. 

CBSTUI-QUE-TRUST,  right  of  against  trustee  not  barred  by  Statute  of 
Limitations,  7. 

CRAMBERS,  APPLICATIONS  AND  PROCEEDINGS  AT,  151-153. 
Applications  at  by  notice  or  summons,  IM. 
Summons  in  certain  cases,  151. 
Ex  parte  application  by  summons,  151. 
Summons  not  to  be  altered,  151. 

Orifi^inating,  151. 

Failure  to  attend  oa  151. 

Form  of,  152,  804. 

Uow  issued,  152. 

List  of,  153. 
Ex-parte  matter  not  to  be  re-opened,  152. 
Costs,  152. 

Matters,  more  than  one  included,  not  disposed  of,  152. 
Appeal,  153. 
Order  of  business,  153. 
Form  of  order,  158,  804. 
Further  consideration,  164. 
Forms,  342-357. 
See  Affidavit,  108. 

CHAMBERS  (CHANCERY),  158. 

Business  at,  153. 

Payment  or  transfer  oi  money,  153. 

Guardianship,  &c.,  of  infants,  153. 

Management  and  sale  of  property,  154. 

Distrioution  of  assets,  154. 

Time  to  plead,  154. 

Generally,  154. 
AdmmutratumB  and  Tru9l$^  settlement  of  certain  questions,  154. 

Administrations,  applications  for,  155. 
Practice  as  to  service,  155-156. 

Evidence  on  application,  156. 

Judgment,  166^ 

Special  directions,  156. 

Administration,  none  unless  necessary,  156. 

Power  of  executor,  not  prejudiced  by  application,  156. 

Trustees  may  apply  for  directions,  156. 
Mxpert,  assistance  of,  157. 
Originating  mmmont,  157. 

Renewal  of,  157. 
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CHAMBERS  (CHANCERY).- Coitimu«i. 

Appearance  to,  158. 

Form,  167,  858. 
Infanta^  application  for  guardianship  of,  158. 

Guarilian  ad  litem,  158. 
Summons  to  proceed,  158,  159, 

Delay,  coneequence  of,  158. 

Direction  for  proceeding,  168. 

Settling  deed,  159. 

Notice  of  judgment,  senrice  of  dispensed  with,  159* 

Further  notices,  159. 

Procedure  generally,  159. 

Summons  book,  160. 

Entry  of  summons,  160. 

Solicitor,  attendance  of,  160 

Distinct,  may  be  required,  160. 

Attendance  of  parties  not  directed  to  attend,  160. 

Order,  how  drawn  up,  161. 

CHANCERY  BUSINESS  AT  CHAMBERS,  163. 

CHANGE  OF  PARTIES  BY  DEATH,  &c.,  54-66. 
No  abatement,  54. 

Parties  becoming  interested  to  hate  notice,  54. 
Successor  in  title,  new  party,  54. 
Power  to  call  in  persons  becoming  interested,  54. 
Order  to  be  served  on  such,  55. 
Varying  order,  55. 
Persons  under  disability,  55. 
Defendant  compelling  plaintiff  to  proceed,  55. 
Certificate  of  abatement,  56. 
Abated  cause,  striking  out,  56. 

CHIEF  JUSTICE  to  hare  precedence  among  the  Judges,  2. 
Vacancy  or  absence  of  provided  for,  195. 

CHOSES  IN  ACTION,  ASSIGNMENT  OF,  181. 

CIRCUITS  AND  SITTINGS  at,  12-16. 

CLAIM,  Form  of  Indorsement,  28,  207-211. 

When  action  is  in  representative  capacity,  29. 
Special  indorsement  of,  when  may  be,  29. 
To  be  indorsed  on  writ,  28. 
Precise  statement  of;  not  necessary,  28. 

CLERICAL  ERRORS,  See  AMENDMENT,  78. 

CLERKS  OF  CROWN,  178. 

COMMENCEMENT  OF  ACT,  22, 

COMMISSION,  See  EVIDENCE. 

COMMISSIONERS,  allowance  of  certiorari  by,  179. 

See  AFFIDAVIT,  106. 

CONCURRENT  WRITS,  how  issued,  31 
With  writs  for  service  abroad,  81. 
Of  Capias,  128. 

CORPORATION,  discovery  from  or  by,  80l 
Execution  against  120. 
How  served,  34. 
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COSTS,  of  improper  forms,  28. 

defendant  may  have  plaintiff 's  endorsed,  taxed,  29. 

Discretionary,  182. 

On  several  issues,  182. 

On  causes  removed.  182. 

Solicitor  causing  delay,  182. 

Security  for,  183. 

Bond  for  188. 
Tender  of  costs.  188. 
Improperly  incurred,  183, 188. 
Solicitor,  appointed  guardian,  184. 
Lien  for,  not  to  effect  set  off,  184. 
On  award,  184. 
Taxation,  notice  of,  184. 

Notice  not  necessary  where  no  appearance,  184. 
Prothonotary,«when  may  tax  and  enter  judgment,  184. 

To  examine  bill  of  cost,  186. 
Penalty  for  taking  excessive  fees,  186. 
Interlocutory,  execution  for,  185. 
May  be  sued  for,  185. 
Limited  in  certain  cases,  185. 
Table  of,  185,  362. 

And  see  different  titles  throughout  index. 
Special  aUowftncet  and  Oeneral  Regulations. 
Writ  of  summons  specially  endorsed,  186. 
Copy  all  owed  for,  186. 
Instructions  and  briefs,  186. 
Affidavits,  travel,  186. 
•  Attendance  for,  186. 
O.ie  s^)licitor  for  two  parties,  186. 
Perusals,  186. 
Separat(^  pleadings,  186. 
Evidence,  187, 
CorresjKjndence,  187. 
Attendance,.  187. 
Folio.  187. 

Advice  of  counsel.  187. 
Attendance  of,  187. 
Inspection,  188. 
Taking  copies,  188. 
Improper  or  unnecessary  costs,  188. 

De<luction  for,  188. 
Improper  appearance,  189. 
Of  extending  time,  189. 

Of  thirl  party ,  limited  to  those  necessary  between  party  and  party,  189 . 
Work  and  labor,  18t. 

Amendment,  occasioned  by  unnecessary,  190. 
Experts,  190. 
Retainer  to  counsel,  190. 
Conferences,  190. 
Defendants,  as  between,  190. 

COUNTER  CLAIM,  pee  DEFENCE,  65,  66. 

COUNTY  COURTS  AND  JUDGES,  20. 

Defence,  or  counter-claim,  beyond  jurisdiction  of,  20. 
Judge.<>  to  be  official  referees,  20. 

COURT:  see  SUPREME  AND  COUNTY  COURTS. 

CRIMINAL  AND  DIVORCE  MATTERS,  exempt  from  Rules  3, 192. 

CROSS  APPEALS.  169. 
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CROSS  EXAMINATION,  restricting,  96. 

DAMAGES:  see  TRIAL. 
AsseBsment  ot,  40. 
No  need  of  denial  as  to,  64. 

DEATH :  works  no  abatement,  54. 

DEBTS,  attachment  of,  125. 

DEBTOR,  may  compel  interpleader  in  case  of  assignment,  8. 

DECISION,  Judge  may  reserve,  to  be  filed  with  Pi'othonotary,  IL 

DECLARATION  OP  RIGHT,  may  be  sought,  73. 

^*  DECREE,"  judgment  includes,  23. 

DEED,  settling.  159 

DEFAULT  OF  APPEARANCE,  entry  of  judgment  on,  39. 
By  one  of  several  defendants,  40. 
By  person  under  disability,  39. 
On  claim  of  detention,  40. 

Where  several  defendants,  40. 
With  liquidated  demand,  40. 
In  action  for  land,  41. 
In  action  for  mesne  profits,  41. 
In  cases  not  provided  for,  action  to  proceed,  41. 

DEFAULT  OF  PLEADING.  74,  76. 

Action  may  be  dismissed  for,  or  judgment  entered,  74. 

By  some  defendants,  74. 

In  actions  for  detention,  74. 

When  several  defendants,  75. 

Actions  for  detention  and  money  demand.  75. 

In  actions  for  land  and  mesne  damages,  75. 

Defective  defence,  75. 

Other  actions,  76. 

By  one  of  several,  76. 

In  subsequent  pleadings,  76. 

Third  party,  remedy  of,  76. 

Setting  aside  judgment,  76. 

DEFENCE,  setting  aside,  42. 
As  to  part,  38,  42. 
Form.  39,  205. 
By  some  defendants,  43. 
Leave  to  defend,  43. 

DEFENCE  AND  COUNTER-CLAIM,  64-e7. 
NU  debet,  not  defence,  64. 
Specific,  64. 
Explicit  denial,  64. 
Damages,  no  denial  as  to,  64. 

Representative  capacity  must  be  denied  specially,  65. 
Time  of  delivery,  65. 

When  no  statement  of  claim,  65. 

When  leave  to  defend  given,  65. 
When  occasions  unnecessary  costs,  65. 
Counter-Claim,  grounds  of,  65. 
Appearance  to,  207. 

Including  third  party,  65. 

Notice  to  third  party,  65. 
Form,  218. 
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DEFENCE  AND  COVSTER-ChAlM,—( Continued. J 

Appearance  of  tbird  party,  66. 

When  third  party  to  appear,  66. 

Excluding,  66. 

Not  stayed  by  discontinuance,  66. 

Judgment  for  surplus,  66. 

Payment  into  Court  on,  69. 

Eeply  to,  71. 
"  Not  guilty,"  by  Statute,  66. 
Abatement,  defence  in  not  allowed,  67. 
Title  need  not  be  pleaded,  67. 

"DEFENDANT,"  defined,  194. 

^DELIVERY,  WRIT  OF,  138. 
Form,  289,  290. 

DEMURRER,  proceedings  in  lieu  of,  72. 
No  allowed,  72. 
Point  of^law  how  raised,  72. 
Proceedings  thereon,  72. 
Striking  out  bad  pleading,  72. 
Declaration  of  right,  73. 

DEPOSITIONS,  See  EVIDENCE,  101. 

See  AFFIDAVITS,  106. 

DETENTION,  default  to  claim  of,  40. 
.   Default  on,  40. 

Where  neveral  defendants,  40. 
With  liquidated  demand,  40. 

DISCHARGE,  of  defendant  from  custody  on  execution,  128. 

DIRECTIONS,  Summons  for,  79. 
Practice,  79. 
Unnecessary  costs,  79. . 
Forms  306. 

DISCLOSURE,  by  solicitor  whether  writ  issued  by  him  or  not,  13. 
By  partners,  of  members  of  firm,  32. 

DISCONTINUANCE,  78. 
Withdrawing  trial,  73. 
Defendants  costs,  74. 
Subsequent  action,  74. 
Does  not  stay  counter-claim,  66. 

DISCOVERY,  in  aid  of  execution:  see  EXECUTION,  123. 

^DISCOVERY  AND  INSPECTION,  80-85. 
InterrogaforieB,  when  allowed,  80. 
Offers  to  produce,  80. 
Costs  of,  80. 
Form,  80,  219. 
Objections  to,  81. 
To  company*  80. 
Setting  aside,  81. 
Time  for  answering,  81. 
Affidavit  with  answer,  81. 
Form,  81,220. 
Exceptions  to  affidavit,  1. 
Insufficient  an8wer8,8  81. 


3S4^  INDEX. 

DISCOVERY  AND  im?EC£lOJf,^r Continue. } 
Discovery  of  documentfi,  81. 

Affidavit  with,  82. 

Form,  82,  220. 
Docaments,  production  of,  82. 
Documents  referred  to  in  pleading?,  82. 

Notice  to  produce,  82. 
Form  of  such  notice,  82,  221. 
Inspect,  notice  to,  82. 
Form,  82,  221. 
Inspection,  order  for,  83. 

Objections  to,  83. 

Diaobeyinj^  order  for,  83. 

Attachment,  83. 
Of  solicitor,  84. 
Answers  to  be  evidence,  84. 
Costs,  84. 

Deposit  for,  84. 
Disposal  of,  86. 
When  sheriff  party,  85.  ' 

Corporation,  affidavit  by,  86. 
Cross-examination  of  deponent,  86. 
Former  officers,  85. 

DISTRIBUTION  OF  BUSINESS,  to  be  regulated  by  Rules  of  Court,  2l\      y 

DOCKET  :  see  TRIAL,  94. 

DOCUMENTS:  see  OFFICERS,  176. 
How  marked,  9. 
Notice  to  admit,  85. 
Production  of,  see  discovery,  82. 

EJECTMENT:  see  ACTION  FOR  RECOVERY  OF  LAND. 

ELECTION  PETITIONS,  Judge  for  trial  of,  9. 

ENTRY  OF  JUDGMENT.  118-115. 
Judgment,  how  entered,  113. 
Forms,  274^281. 
Date  of  entry,  114. 

Delegation  of  authority  to  pronounce  judgment,  114. 
Judgment  for  an  act  to  be  done,  114. 
Dependent  on  filling  documents,  114. 
Preliminary  certificate,  114. 
Master's  certificate,  114. 
Consent  of  solicitor  necessary,  116. 

Of  defendant,  115. 
Satisfaction,  115. 

Form,  281. 

ENTRIES  FOR  ARGUMENT.  171. 
For  trial,  94. 

EQUITY,  rules  of,  to  govern,  9. 
Business  at  Chambers,  153. 
Causes,  trial  of.  92. 
Court  and  Judge,  included  in  Supreme  Court,  3. 

EVIDENCE,  99-105. 

On  trial  to  be  viva  voce  in  absence  of  agreement,  99; 
Judge  may  allow  affidavit,  &c.,  99. 
In  another  cause,  100. 
Certified  Copies.  100. 
Produce,  order  to,  100. 
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EVIDENCE.— rCon^fwueo?.; 
Disobedience  of ,  100. 
Pees,  100. 

ExamiDer  to  have  copy  of  order  for  examination,  101. 
Examination,  mode  of,  101. 
Deposition,  how  taken,  101. 
Omission  of,  by  mistake,  &c.,  95. 
Foreign  judgment  not  conclusive  evidence,  105. 
Of  notice,  191. 
Further  on  appeal,  168. 
See  DxSCOVERY,  80. 
Witness,  order  to  examine,  100. 

Forms,  100,  800,  820,  821. 

Order  to  produce,  100. 

Disobedience  of,  100. 

Fees,  100. 

Not  attending,  101. 

Objecting  to  question,  101. 

Costs  in  such  case,  102. 

Securing  attendance  of,  before  examiner,  102. 

Return  of  depositions,  102. 

Using  deposition  in  evidence,  102. 
Special  report,  102. 
Evidence  subsequent  to  trial,  103. 
Cross  examination,  103. 
Procedure,  103. 

Affidavit  not  to  be  used  without  notice,  103. 
Subsequent  stage,  use  of  evidence  in,  103. 
SvApomay  103. 

Solicitor's  name  on«  103. 

Form  for  prsscipe,  286. 

Forms,  103,  296,  297. 

For  chambers,  103. 

Number  of  names  in,  103. 

On  duces  tecum^  103. 

Errors,  correction  of,  104. 

Service  of,  104. 

Affidavits  of  service,  104. 

Time  for,  104. 
Perpetuating  testtmom/t  action  for  ^  104. 

When  Crown  interested,  104. 

Action  must  be  brought  to,  104. 

Trial  not  necessary,  101 

EXAMINER  AND  EXAMINATIONS.— See  EVIDENCE,  101. 

EXAMINATION  OF  DEBTORS. 
In  aid  of  execution,  123. 

EXECUTION,  115-124. 

Demand  not  necessary,  115. 
Judgment  on  condition,  115. 

Enforcing,  115. 

For  payment  into  Court,  116. 

For  land,  116. 

For  other  property,  116. 

To  do  act  116. 

Against  firm,  116. 
What  to  include,  116. 
After  judgment  on  contingency,  116. 
Officer  to  see  judgment,  117. 
Praecipe  for  execution,  117. 
Forms,  281-288. 
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EXECUTION.— r  CanimuedJ 

Endorsement  of  name  of  solicitor,  117. 

Date  and  form,  118. 

Levy  for  fees,  118. 

Indorsement  of  directions,  118. 

For  costs,  118. 

Forms  of  execution,  289-296. 

Separate  writs  for  debt  and  costs,  118. 

Other  than  for  money  or  land,  118. 

Duration,  119. 

Renewal,  119. 

Evidence  of,  119. 

Within  six  years,  119. 

Application  necessary  in  certain  cases,  119 

Enforcing  order,  120. 

Third  party  enforcing  judp^ment  120. 

Other  modes  of  enforcement,  120. 

Order  of  writs,  120. 

Costs  of  executing  act  required  to  be  done,  120. 

Corporation,  execution  against,  120. 

Application  for  relief,  121. 

Audita  qu^relOf  121. 

Equity  of  redemption  in  goods  may  be  taken,  121. 

GK>ods.  when  bound,  121. 

Coin,  ftc,  may  be  taken,  121. 

Bank  notes,  &c,  121. 

Securities,  transfer  of.  122. 

Sheriff  to  pay  over,  122. 

Surplus  to  be  paid  defendant,  122. 

Indemni^  to  Sheri£f,  122. 

Return  of  writ,  122. 

Exemptions  from  levy,  123. 

Di^Msharge  of  defendant  from  custody,  123. 

One  of  several  defendants  may  be  arrested,  123. 
Biicov^h/  in  aid  ofy  123. 

Compelling  attendance,  ^.,  123. 

Examination,  123,  124. 

Costa  of,  124 

Against  agent  of  absent  debtor,  134. 

For  interlocutory  costs,  185. 

Against  garnishee,  126. 

EXCESSIVE  FEES,  penalty  for  taking,  185. 

EXECUTORS,  &C.,  to  examine  claims,  162. 

EXISTING  PRACTICE,  when  continued,  23, 194. 

EX  PARTE  APPLICATION,  appeal  from,  169. 

EXPERTS,  at  Chambers,  167. 

FACTS,  sufficient  must  be  proved,  10. 
Notice  to  admit,  86. 

FIRM,  enforcing  judgment  against,  116. 
How  suit,  bv  or  against,  34,  46. 
Disclosure  of  names  of  partners,  82. 
Appearance  by,  37. 

FORECLOSURE,  existing  practice  continued,  41. 
Mortgage,  &c.,  judgment  in  case  of,  41. 
^otioe  in  certain  cases,  41. 
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FORECLOSURE.— rCotrfmiwrfJ 

As  to  subsequent  incumbrances,  145. 
Assip^nmeAt  of  property,  145. 
Adjoining  counties,  property,  &c.,  145. 

FOREIGN  JUDGMENT,  not  conclusive  evidence,  105. 

FOREIGN  COMPANIES,  suits  against,  136. 
How  sued,  185. 

Time  allowed  agent  to  communicate  with  principal,  186. 
Goods  in  hands  of  agent  liable,  136. 
Examination  of  agent,  137. 
Security  before  judgment,  137. 
Proceedings  when  no  agent,  187. 
Other  provisions  not  abrogated,  137. 

FURTHER  CONSIDERATION  at  Chambers,  164. 

GARNISHMENT,  See  ATTACHMENT  of  DEBTS,  125. 

GENERAL  RULES,  repealed  rule  not  revived  unless  expressly,  194. 
Existing  practice  in  want  of  other  provisions.  194. 
In  absence  of  Chief  Justice  senior  Judge  substituted,  195. 

GUARDIAN,  costs  of  solicitor,  (J-c,  184. 

GUARDIANSHIP,  application  for,  to  be  made  at  Chambers,  153. 

IMPROPER  FORMS,  costs  of,  28. 

INCOME,  appropriation  of,  140. 

INDORSEMENT  OF  CLAIMS,  28-30. 

Where  action  for  or  against  per-^m  in  representative  capacity,  29. 
In  case  of  liquidated  demand.  29. 
For  account,  80. 
Of  address,  30. 
Form,  207-211. 

INFANTS,  in  custody  &c.,  equity  to  prevail,  8. 

INJUNCTION,  by  interlocutory  order,  8. 

See  MANDABHUS,  &c.,  139. 

INQUIRY,  writ  of,  see  trial,  98 

INSOLVENCY,  no  abiatement  on,  54. 

INSPECTION,  of  documents,  see  DISCOVERY,  Ac.,  82. 
Of  goods,  139.. 

INTEREST,  allowance  of  on  appeal,  170. 
On  judgment  or  order.  164. 
Where  debt  does  not  bear  interest,  164. 
On  legacies,  164. 

INTERPLEADER,  165-167. 
When  allowed.  165, 
What  applicwt  must  show,  165. 
Common  origin  of  title  not  essential,  165. 
When  defendant  may  apply,  166. 
Summons  to  be  taken  out,  166. 
Stay  of  proceedings  may  be  granted,  166. 
Power  of  Judge,  166. 
Summary  adjudication,  166. 
Question  of  law,  166. 
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INTERPLEADER.— rCimimwarf. ; 
Claimant  in  default,  166. 
Decision  to  be  final,  160. 
Sale  may  be  ordered,  167. 
Certain  rulee  to  apply,  167. 
Several  matters  in  one  order,  167. 
Costs,  167.  ♦ 

INTERPRETATION  OP  TERMS,  22-194. 
IRREGULARITY,  See  NON-COMPLIANCE,  193. 

ISSUE,  joining,  60. 

Legal  and  equitable,  how  tried,  11. 

ISSUES.  INQUIRIES  AND  ACCOUNTS,  87-89. 
Issues,  when  may  be  settled,  87. 
Inquiries  or  accounts  taken,  87. 

Mode,  87. 
Account  Terifioation  of,  88. 

Objections  to,  88. 
Outstanding  estate,  88. 
Judgment,  form  of,  88,  369. 
Allowance  to  be  made,  88. 
Expediting  accounts,  Ac,  88. 
Referee  substituted,  89. 

JOINDER,  See  PARTIES,  44-54. 

JOINDER  OF  CAUSES  OP  ACTION,  66. 
Several  causes  of  action  may  be  joined,  66 
Except  in  actions  for  land,  56. 
And  claims  by  trustee  in  bankruptcy,  56. 
Claims  by  or  against  married  persons,  56. 
Claims  by  or  against  executors,  57. 
By  plaintiffs  jointly  or  severally,  57. 
Inconvenience  remedied,  57. 
Judge  may  exclude  cause  of  action,  57. 

JUDGE,  business  to  be  disposed  of  by  single,  10. 
May  refer  questions,  16. 

Cause,  17. 
May  reserve  decision,  11. 
To  constitute  a  Court,  10. 
To  decide  all  questions  coming  before  him,  10. 
Verdict  of  same  as  of  jury,  11. 
When  cause  to  be  tried  before,  10. 

JUDGE  IN  EQUITY,  title,  Ac.,  of,  2. 

JUDGES :  Chief  Justice  to  have  precedence,  2 

Existing  status  not  to  be  affected ;  to  have  all  powers  previously 

conferred  on  them  not  covered  by  Act,  4. 
How  appointed,  1. 
Oath  of,  4. 

How  administered,  4. 
Precedence  of,  2. 
Qualification  of,  1. 
To  have  equal  power,  Ac.,  2. 
What  offices  may  hold,  1. 

JUDGMENT  defined,  28. 

Entry  of,  where  writ  endorsed,  39. 
On  default,  may  be  set  aside,  41. 
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JUDGMENT  defined.— (Cantimted. J 

Setting  aside  when  entered  for  default  in  pleading,  76. 

On  admission,  86. 

Judgment  obtained  by  motion,  111.  * 

Either  party  may  move,  111. 

Wrong  judgment  by  reason  of  wrong  findings,  111. 

Wrong  judgment  on  the  findings,  111. 

Application  must  be  to  the  Court,  111. 

Setting  aside  judgment  of  referee,  112. 

Application  for  judgment  after  issues  found,  112. 

When  some  issues  found,  112. 
Limitation  of  motion,  112. 
Powers  of  Court,  1 12. 
Application  turned  into  motion,  113. 
Motion  by  leave  after  service  of  writ,  113. 
When  Prothonotary  may  enter,  184. 
Entry  of.  pee  ENTRY  OP  JUDGMENT,  118. 
Delegation  of  authority  to  pronounce,  1 14. 
Date  of,  114. 

For  an  act  to  be  done,  114. 
Dependent  on  fyling  documents,  114. 
Preliminary  certificate,  114. 
Masters'  certificate,  114. 
Consent  of  solicitor,  115. 

Of  defendant,  116. 
Satisfaction,  115. 
Form,  281. 

Enforcement  of,  see  EXECUTION. 
Motion  for.  111. 
Setting  aside.  111. 

Record  of:  see  OFFICERS,  177. 

Of  Supreme  Court»  before  passing  of  Act,  4. 
Procedure,  4. 

JURAT,  see  AFFIDAVIT,  106. 

JURY,  dispensing  with,  see  TRIAL,  92. 
Judge  may  direct  trial  by,  11. 
May  be  required  to  answer  questions  of  fact,  12. 
Notice  to  be  given  for,  10. 
Waiver  of,  11. 
Addresses  to,  96. 
See  SITTINGS,  178. 
When  causes  to  be  tried  before,  10. 

LANDS,  RECOVERY  OF:  See  WRIT  of  POSSESSION,  137. 
Action  for.  41,  213. 

LIEN,  payment  into  Court  of  amount  of,  140. 

LIQUIDATORS  ACCOUNTS,  148. 

LIQUIDATED  DEMAND,  indorsement  in  case  of,  29. 
Taxation  of  costs  on,  29. 

LISTS  of  causes  to  be  made  up,  16. 

LUNATICS  AND  INFANTS, 

Sale  of,  realty  of,  143. 

Order  for  and  effect  of,  144. 

Proceeds  of  sale,  disposition  of,  144. 

Effect  of  sale,  144. 

Effect  of  conveyance,  144.  j 
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LUNATICS  AND  INFASTS.-r  Continued.) 
General  power  to  order  sale,  144. 
Certificate  of  title,  146. 
Judge  to  approve  sale,  145. 
Affidavits  of  value,  145. 
Foreclosure  on  behalf  of  subsequent  incumbrancers,  145. 

Assignment  of  property,  145. 

Adjoining  counties,  property  in,  145. 

MANDAMUS,  action  of,  14»-151. 

Claim  for  to  be  endorsed  on  writ,  149. 
Endorsement,  form,  149.  211-215. 
Power  of  Court,  149. 
No  writ  of,  149. 
Prerogative,  practice,  149. 
Writ  may  be  peremptory,  149. 
Form,  &c.,  149,  299. 
Return,  149. 

Pleading  to,  149. 
Point  of  law  only  raised,  150. 
Result  of  Judgment,  150. 
Indemnity,  150. 

Persons  really  interested  to  conduct  proceedings,  160. 
No  abatement,  150. 
Certain  rules  to  apply,  151. 

MANDAMUS,  INJUNCTIONS,  &c..  interlocuU^ry  orders  for,  8. 189. 
Preservation  of  property,  order  for,  139. 
Perishable  goods,  sale  of,  139. 
Inspection  by  Judge,  139. 

By  jury,  139. 
Application  for  order,  140. 

When  made,  140. 
Lien,  amount  claimed  paid  into  Court,  14a 
Income,  appropriation  of,  140. 
Conduct  of  sale,  140. 
Injunction,  no  writ  of,  141. 
Retraining  wrong  act,  141. 
Leave  to  compound,  141. 
Order  to         "         141. 
Penalty,  appropriation  of,  141. 

MALICE,  allegation  of,  61. 

MARRIAGE,  no  abatement  on,  54. 

MASTER,  definition  of,  194. 

MATTER^  definition,  23. 

Arising,  pending  the  action,  7,  72. 
Forms,  219. 

MERGER  abolished  in  certain  cases,  7. 

MISJOINDER,  see  Parties,  44-54. 
In  capias,  128. 

MESNE  PROFITS,  default  in  action  for,  41. 

MONTH,  meaning  of,  179. 

MORTGAGOR,  may  sue  for  rents.  7. 

MOTION  FOR  JUDGMENT.  111-113. 
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MOTIONS  AND  OTHER  APPICATIONS,  146-148. 
Application  to  be  by  motion,  146. 
No  rule  nisi  in  certain  cases,  146. 
Notice  of  motion,  146. 

contents  of,  146. 

length  of,  146. 

to  other  persons,  147. 
Adjournment.  147. 

leave,  not  necessarv,  147. 
Service  of  with  writ,  147. 
No  order  for  obedience  to  writ  &c.,  147. 
Notice  to  obey  writ  on  retired  sherifiF,  147  r 
Date  of  order,  148. 

Certain  orders  need  not  be  drawn  up,  148. 
Persons  to  be  served,  statement  of,  148. 
Petition,  notice  of  hearing,  148. 
Moneys  in  Court,  application  for,  148. 

NEW  ASSIGNMENT,  none,  71. 

NEW  TRIAL.  110,  111. 

Application  for,  how  made,  110. 

By  notice  of  motion,  110. 
When  notice  to  be  given,  110. 
Amending  notice,  110. 

Judge  who  has  presided  at  trial  not  to  hear  motion,  110. 
Only  for  substantial  wrong,  110 
Partial  new  tiial,  110. 
Other  pleadings  not  effected,  110. 
Stay  ot  proce^ngs,  1 11. 
On  appeal,  169. 

NON-COMPLIANCE,  effect  of,  193 
Not  fatal,  193. 
Prompt  application,  193. 
On  irregularity,  193. 

Objection  to  irregularity  must  be  stated,  193. 
costs,  193. 

•*NOT  GUILTY"  BY  STATUTE,  66. 

NOTICES  to  be  in  writing,  19k 
Evidence  of,  191. 
Allegation  of,  61. 
Of  motion,  146. 

OATH,  definition  of,  23. 
See  Evidence,  102. 

OFFICERS  AND  DOCUMENTS,  176-179. 
Seals  of  prothonotaries,  176. 
Authenticating  documents,  177. 
Enrollment  unnecessary,  177. 
Indexes,  177. 
Record,  fyling,  177. 
Documents  numbered  and  dated,  177. 
Dates  of  judgments,  record  of,  177. 
Progress  of  cause,  certificate  of,  177. 
Filed  papers  not  to  be  removed,  177. 
Forms,  178. 
Clerks  of  Crown,  178. 
Fines,  statement  of,  178. 
Securities,  178. 
Wanants  of  attorney,  lists  of,  178. 


892  INDEX. 

OFFICERS  AND  DOCUMENTS. -rCon^mtwrf.; 
County  judgments,  lists  of,  178. 
Bill  of  items,  proUionotaiy  to  furnish,  179. 
Certiorari,  commissioners  allowing,  179. 

OPERATION  OF  ACT,  date  of,  1, 28. 

ORDER,  definition  of,  23. 

ORDERS,  service  of.  191. 

Original  need  not  be  shown  except  in  attachment,  191. 

May  be  left  at  place  of  service,  191. 

Notice  from  Court,  191. 

Where  no  appearance  or  address,  191. 

Constructive  service,  192. 

Party  suing  in  person  afterwards  employing  solicitor,  192. 

Service  on  solicitor  of  person  not  a  par^,  192. 

Affidavits  of  service  of,  what  to  contain,  192. 

How  enforced,  120. 

**  ORIGINATING  SUMMONS,''  194. 
Practice,  157, 168. 
Service  of,  151. 
Forms,  358. 

OUTSTANDING  RULES,  how  disposed  of,  193. 

PARTY,  definition,  22, 194. 

PARTIES. 

Plaintiffs,  joinder  of,  44. 
Wrong,  44. 

Set-off,  where  plaintiff's  improperly  Joined,  44. 

Defendants,  joinder  of,  44. 

When  not  interested  in  all  proceeding^,  44. 

All  contracting  parties  to  be  joined,  45. 

When  doubts  esust,  45. 

Representatives,  45. 

Where  nunoerous  parties,  45. 

Remedy  for  non-joinder  and  mis-joinder,  46. 

Application  to  amend  as  to  parties,  46. 

Serving  new  defendant,  46. 

Statement  of  Claim,  46. 
Partners,  46. 

Firm  name  to  be  used,  46. 

Though  bat  one  person,  46. 
PermmB  under  disabikfyt  46. 

Infants,  46. 

Married  women,  47. 

Lunatics,  47. 

Appearance  by  guardians,  47. 

Order  for  appointment  of  guardian  not  neceasary,  47. 

Affidavit  and  form,  47, 207. 

Consent  by  next  friend,  47. 

Consent  by  person  under  disability,  47. 
Paupers,  48. 

Qualifications  to  sue  as,  48. 

To  get  counsers  opinion,  48. 

To  get  case  verified,  48. 

Not  to  pay  court  fee,  48. 

Counsel  assigned  to,  48. 

No  fee  from,  48. 

Fee,  punishment  for  taking,  48. 
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PERSONS  UNDER  DISABILITY— rCon/mi*«d.; 

All  notices,  &c.  in  case  of  to  be  si^ed  by  solicitor,  48. 

Needless  proceeding  prohibited,  48. 

Costs  to  be  taxed,  49. 
Administratum  and  Execution  of  Trusts,  49. 

Person  appointed  to  represent  class,  49. 

Residuary  legatee  and  next  of  kin,  49. 

Legatee  with  charge  on  realty,  49. 

Residuary  devisee  and  heirs,  49. 

Cestuis  que  trust,  49. 

Waste,  in  case  of  one  person  may  sue,  50. 

Remedy  against  one  legatee,  50. 

Conduct  ot  the  proceedings,  60. 

Notice  to  other  parties,  50. 
-  Person  notified  to  appear  as  defendant,  50. 

Entry  of  service  with  Prothonotary,  51. 

Notice  how  entitled,  and  form.  61,  288. 

Notice  on  infant  and  lunatic,  51. 

When  heir  necessary  party,  61. 

Where  no  representative,  51. 

Who  to  appear  in  administration  suits,  61. 
Third  Party,  Procedure. 

Notice  to  person  liable  to  contribute  or  to  indemnify  defendant. 

Form,  62,  217. 

Appearance  by  third  party,  62. 

De&ult  by  third  party,  52. 

Judgment  against  third  party  after  trial,  63. 

Trial  of  liability  of  third  party,  53. 

Costs  as  to  third  party,  63. 

Directions  to  third  party,  58 

Third  party  procedure  between  defendants,  64. 

PARTNERSHIP,  must  disclose  name  of  partners,  32. 
And  see  FIRM.  ' 

PAYMENT  OF  MONEY,  provisions  respecting  to  be  practiced,  20. 

PAYMENT  INTO  COURT  AND  TENDER,  67-70. 
In  what  actions,  67, 
To  be  signified  in  defence,  67. 
Tender,  67. 
Notice  of,  67. 
Form,  219. 

When  to  be  paid  plaintiff,  67. 
Acceptance  or  refusal,  68. 
Form,  219. 

In  consolidated  actions,  69. 
Payment  by  plaintiff  to  counter  claim,  69. 
Appropriation  of  payment,  69. 
Rules.  70. 
Deposit,  70. 

Disability,  money  of  persons  under,  70. 
Subject  to  control  of  Court,  70. 
Investment,  70. 
Applications,  notice  of,  regulations,  70. 

PENAL  ACTION,  compounding,  141. 

PENDING  BUSINESS,  application  of  rules,  198. 

PERSON,  defined,  194. 

PERISHABLE  GOODS,  133-189. 
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PERPETUATING  TESTIMONY :  See  EVIDENCE.  104. 

PETITION,  notice  of  hearing,  148. 

PETITIONER.  22. 

PLACE  OF  TRIAL,  statement  of  claim  must  show,  68. 

**  PLAINTIFF,"  definition,  22, 194. 

PLEADING,  definition,  22. 
Rules  of  altered,  57. 
Delivering  pleading,  57. 
Brevity  in,  67. 

Set  off  and  counter  claim,  58. 
Pleading  to  be  a  summary  statement,  58. 
Forms  of,  59, 230-273. 
Particulars  in  cases  of  fraud,  Ike.,  59. 
Further  particulars,  59. 
Time  after  particulars,  59. 
Pleadings  to  be  written  or  printed,  59. 
Service,  69. 
Endorsement,  59. 
**  Not  guilty,"  59. 
Tacit  admissions  in,  59. 
Contested  points  to  be  stated  in,  60. 
Points  to  be  raised  specifically,  60. 
Not  to  be  inconsistent,  60. 
General  denial  insufficient,  60. 
Joining  issue,  60. 
Answer  must  be  full.  60. 
Contract,  denial  of,  61. 
Documents,  effect  of  to  be  stated,  61. 
Malice,  allegation  of,  61. 
Notice,  allegation  of,  61. 
Conclusion  from  evidence  to  be  stated,  61. 
Presumption  need  not  be  stated,  61. 
JNo  technical  objections  to,  62. 
Embarrassing,  62. 
Filing,  62. 

Special  damage  need  not  be  alleged  by  woman,  6i. 
liosA  of  bill  of  exchange,  not  defence,  62. 
Striking  out  bad,  72. 
Default  of,  74-76. 
Matters  arising  pending  the  action,  71,  72. 

PLEADINGS,  may  be  dispensed  with,  90. 
Close  of,  71. 

Marking  of,  amended,  78. 
Copy  of  for  judge,  94. 

POINT  OF  LAW,  how  raised,  72. 

POSSESSION,  WRIT  OF,  137, 188. 

PREROGATIVE  MANDAMUS,  149. 

PRESERVATION  OF  PROPERTY. 
See  MANDAMUS,  139. 

PRINTING,  172. 

PROCEDURE  EXISTING,  not  inconsistent,  continued,  18. 

PROCEEDINGS,  other  than  action,  27. 
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PBOHIBITION,  when  jpleadiugs  in,  costs  as  to,  lt2. 
None  to  Supreme  Court,  6. 

PROTHONOTABY,  definition,  194. 
See  OFFICERS,  176. 
To  group  causes  for  argument,  19. 
Duty  of,  with  decision,  11. 
When  may  tax  costs  and  enter  judgment,  184. 
To  examine  bill  of  costs,  185. 
To  keep  record  of  attachments,  127. 

RENEWAL  OF  WRIT,  32. 
Evidence  of,  33. 
Of  execution,  119. 
Eyidence  of,  119. 

RENTS,  &c.,  mortgagor  may  sue  for,  71. 

REPEAL  of  certain  rules,  27. 
Powers  of  Court  to,  19,  20. 

REPEALED  RULE,  when  not  reviyed,  194. 

REPLEVIN,  ld(V-132. 

Writ  abolished,  order  substituted,  130. 

Form,  332. 

Affidavit  for,  180. 

Form,  332. 

Service  of  writ,  180. 

When  to  be  made,  181. 

Bond  to  sheriff,  181. 

Form,  338. 

When  property  concealed,  building  may  be  broken.  131. 

Search  of  defendants  person,  131. 

Return,  what  to  contain,  131. 

Defendant  may  retain  possession,  132. 

Form  of  bond  to  retain  property,  338. 

REPLY  AND  SUBSEQUENT  PLEADING.  71. 
When  to  be  delivered.  71 
Subsequent  pleading,  none  without  leave.  71. 
Time  for  such,  71. 
Counter  claim,  reply  to,  71. 
Close  of  pleadings,  71. 
No  new  assignment,  71. 

REPRESENTATIVE  CAPACITY,  must  be  denied  speoiftcally.  65. 

RETURN,  compelling,  147. 

REVISED  STATUTES,  4th  Series,  certain  Chapters  to  stand  for  a  time,  21. 

RBVISORS,  power  to  fill  blanks,  23. 

RULE  NISI,  none  in  certain  cases,  146. 

RULES  OF  COURT,  Court  may  alter  and  amend,  19. 

Court  to  have  same  power  to  make  as  they  now  possess,  19. 

Hearing  appeals,  18. 

Majorify  of  Judges  may  make,  18. 

Bfay  be  annulled,  18. 

May  be  made  to  modify  certain  Statutes,  90. 

Repealed  on  address,  28. 

To  be  laid  before  Assembly,  23. 

To  be  published  in  Royal  QoMtU,  19. 
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RULES  OF  COVRT.—C  Continued, J 

To  regulate  distribatioD  of  business,  20. 
Regul&ting  sittings,  practice,  &c.,  18-19. 
What  shall  regulate,  18. 
When  to  come  into  operation,  18. 

RULES  OF  LAW,  all  legal  and  equitable  remedies  to  be  granted  by  Su- 
preme Court,  7. 
Equity  powers  conferred  on  Supreme  Court,  6. 
L^l  rights,  5. 

Prohibition  and  injunction,  none  to  Supreme  Court,  6. 
Stay  of  proceedings,  &c.,  6. 

QUESTION  OF  PACT,  jury  may  be  required  to  answer,  12. 
May  be  referred  by  judge,  16. 

REAL  ESTATE,  sale  of  by  Court,  144,  145. 

RECEIPT,  person  serving  writ  to  endorse,  34. 

RECEIVERS,  141-143. 
Security  by,  141. 
Forms, 

Chambers,  adjournment  to,  142. 
Receivers  accountd,  regulations  as  to,  142. 

Form  of,  347. 

Passing,  142. 
Receiver  in  default,  142. 

Book  deposited  with  Prothonotary,  143. 
Liquidators  accounts,  148. 
By  interlocutory  order,  8. 
Defined,  194. 

RECORD,  of  trial,  96. 

RECORDS :  See  OFFICERS,  177. 

REFEREE:  See  TRIAL,  97. 

Setting  aside  judgment  of,  112. 
Appeals  from,  170. 

REFERENCE,  Court  or  Judge  to  hare  power  over,  17. 
Judge  may  order,  16. 

REFERRED  CAUSE,  how  tried,  17, 97. 

RE-HEARINGS:  See  Appeal,  167. 

SALES  BY  THE  COURT,  148-146. 

SEAL,  of  Supreme  Court,  fixed  by  Governor,  8. 
Of  Prothonotaries,  176. 

SECURITIES,  transfer  by  execution,  122. 
Of  officers.  See  OFFICERS,  178. 
Assignment  of  to  surety,  181. 

SECURITY  FOR  COSTS,  time  for,  180. 
See  COSTS,  183. 

SEQUESTRATION,  124. 
Form,  282. 

SERVICE  OF  SUMMONS,  33-86. 

None  needed  when  service  accepted,  88. 

By  whom  made,  as  at  present  when  practicable,  83. 
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SERVICE  OF  SVUUO^S.—CContirmed.) 
Substituted,  33. 
On  husband  and  wife,  38. 
Infant,  by  parent  or  p^rdian,  38. 
Lunatic,  "  33. 

Partners,  on  an^  partner  or  agent,  34. 
At  place  of  business,  84. 
Corporations,  34. 
Vacant  posssession,  34. 
Endorsement  of  receipt  and  service,  34. 
Affidavit  of,  34. 
Substituted,  85,  89. 
Of  orders,  191. 

SERVICE  OUT  OF  JURISDICTION. 
When  allowed,  36. 
Affidavit  for,  36. 
Time  for  appearance,  36. 
Notice  of  writ,  36. 

SESSIONS,  SITTINGS.  VACATION,  &c..  171-176. 
'  Court  always  open,  171. 
Annual  sessions,  171. 
Special  session,  171. 
Quorum,  171. 
Entries,  171. 

Non-entry,  consequence  of,  171. 
Printing,  172. 
Minutes,  178. 
Sittings  in  Halifax,  civil  causes.  173. 

Criminal,  173. 
Non-jury  causes  tried  any  time,  173. 
Jury  causes,  to  be  tried  first  173. 
Ten  causes,  limitation  to,  178. 
Halifax  sittings,  jurors  for,  174. 
Jury  fines,  174. 

Collection  of,  174. 
Special  juries,  174. 

Spring  term  in  certain  counties  continued,  174. 
Extra  panel  of  petit  jurors,  175. 
Additional  jurors  for  summer  term,  175. 
Jurors,  to  be  drawn  whenever  required,  175. 
Adjournment  of  Court  when  Judge  does  not  arrive,  175. 
Vacation,  175. 

Contempt  during,  176. 

Commencement  and  end  of,  176. 
Equity  Judge,  exemption  of,  176. 
Adjourn  and  extend,  Judge  may,  176. 

SET  OFF,  lien  for  costs  not  to  be  aflfected,  184. 

SETTING  ASIDE  DEFENCE,  42. 
Practice  on,  42, 
Notice  of  motion  to,  39. 

SHERIFF. 

Indemnity  to,  122. 

To  make  return  of  execution,  122. 

SINGULAR  AND  PLURAL  NUMBER,  194. 

SITTINGS,  171, 12-16. 

Distribution  of  business,  9. ' 
Time  of  in  any  County,  16. 
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SOLICITOR  to  disclose  whether  writ  issued  by  him  or  not,  31 »  32. 
As  guardian  costs  in  such  case,  184. 
Defined,  194. 

9ECIAL  CASE,  89-91. 
Parties  may  state,  89. 
Preliminaij  question  of  law,  89. 
Decision  of  such,  89. 
Disability,  persons  under,  90. 
Argument,  90. 

May  disimise  with  pleadings,  90. 
Order  in  such  case,  91. 
Form,  90, 225. 
Judgment  and  effect  of,  91. 

SPEiCIAL  DAMAGE  need  not  be  proved  in  action  for  words  importing 
unchaste  conduct,  62. 

SPECIAL  VERDICT,  Judge  may  direct,  12. 

STATEMENT  OF  CLAIM,  62-64. 
When  to  be  delivered,  62. 
May  be  altered  without  alteration  of  writ,  63. 
Must  show  place  of  trial,  63. 
Must  be  specific,  63. 
Separate  causes  of  complaint,  64. 
Account  to  be  alleged,  64. 

STAMPS,  cancellation  of»  20. 

STAY  OF  PROCEEDINGS,  on  new  trial.  111. 

SUBPCBNA  for  costs,  124. 
See  EVIDENCE,  103. 

SUBSEQUENT  PLEADING,  see  REPLY,  71. 
Default  in,  76. 

SUBSEQUENT  TO  ACTION,  matter  how  pleaded,  71. 

SUIT,  22. 

SUMMER  TERM,  when  not  held,  16. 

SUMMONS,  writ  of  plaintiff  may  issue  in  any  County.  3t. 
Writ  shall  be  issued  by  Prothonotary,  30. 

how  prepared,  30. 

shall  oe  sealed,  80. 

copy  to  be  left  vnth  Prothonotary,  31. 

copy  to  be  filed,  31. 
Form  of,  28, 199-204. 
For  service  out  of  jurisdiction  not  to  be  issued  without  leave,  28. 

form  of,  28,  201-204. 

endorsement  thereon,  28. 
In  chambers,  151. 

SUNDAY,  when  not  counted,  179, 180. 
lapsing  of  time  on  180. 

SUPREME  COURT,  how  constituted,  1. 
How  jurisdiction  exercised,  4. 

Jurisdiction,  3.  • 

Name  of,  4. 
Powers  of,  3. 
To  be  Court  of  Record,  3. 
What  to  include,  1. 
Where,  and  when  shall  sit,  9.  i 
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SURETY,  assignment  of  securities  to,  181. 

SUBPLUS,  judgment  on  counter-claim  for,  66. 

TAXATION  OP  COSTS,  notice  of,  184. 

TAXING  AUTHORITY,  defined,  194. 

TENDER,  see  PAYMENT  INTO  COURT,  67. 

TERM,  see  SITTINGS,  171-176. 

THIRD  PARTY,  procedure  generally,  12. 
Remedy  of,  for  default  in  pleading,  76. 
In  counter  claim,  66. 
Enforcing  judgment,  120. 

TIME,  179-181. 

•*  Month,"  meaning  of,  179. 
Sunday,  when  not  counted,  179. 

expiiy  of  time  on,  180. 
Security  for  costs,  computing  time  for,  180. 
Power  to  enlarge,  180. 
Enlargement  by  consent,  180. 
Service,  time  for,  180. 
Computation  generally,  180. 
Notice  to  proceed,  180. 
Stipulation  as  to,  to  receive  equitable  construction,  8. 

TITLE,  not  pleaded  in  land  action,  67. 

TITLE,  DATE  AND  APPLICATION,  OP  RULES,  27. 

TRIAL,  91-99. 

To  be  uniform,  10. 
No  local  venue,  91. 
Equity  causes,  92. 
Jury,  dispensinfj^  with,  92. 

Ordering  trial  with,  92. 
Different  modes  of,  93. 
One  Judge  to  try,  93.  • 

Arbitrations,  98. 
Notices  of,  plaintiff  to  give,  93. 

Defendant  may,  93. 

Porm,  93, 225. 

Length  of,  93. 

Entry,  who  by,  94. 

When,  94. 

Notice  to  lapse,  if  none,  94. 
Halifax,  notice  of  trial  in,  94. 
Elsewhere,  94. 
Countermand,  94. 
Pleadings,  copy  of  for  Judge,  94. 
Docket,  how  made  up,  94. 
Non-appearance  of  defendant,  95. 

Of  plaintiff,  95. 
Judgments  by  default,  setting  aside,  95. 
Postponement,  95. 

Evidence  omitted  by  mistake,  &c.,  95. 
Absence  of  witness,  95. 
Habeas  corpus,  witness  under,  96. 
Addresses  to  jury,  96. 
Slander  and  libel,  evidence  in,  96,  62. 
Cross-examination,  restriction  of,  96. 
Judgment,  direction  as  to,  96. 
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Record,  of  proceedinga,  96. 

Book  of,  96. 
Before  assessors,  &c.,  97. 
By  referee,  97. 
Referee,  evidence  before,  97. 

Authority  of,  97. 

No  authority  to  commit,  97. 

May  submit  questions,  97. 

Report,  referring  back,  98. 
Notice  of,  98. 
Motion  to  adopt,  98. 
Notice  of,  98. 

Inquiry',  writ  of,  practice,  98. 

Computation,  matter  of,  98. 

Damages,  up  to  what  time,  99. 
Assessed,  99. 

Arrest  of  witness,  99. 

Warrant  for,  99. 

Form  of,  99,  293. 
On  affidavit,  108. 

THE  ACT  defined,  194. 

TRUSTEES,  application  by  for  directions,  156. 

Claim  of  cestui  que  trust,  not  barred  by  Statute  of  Limitations,  7. 
Uncompleted  business,  provisions  respecting,  7. 

VACATION,  175. 

VENDITIONI  EXPONAS,  no,  126. 

VENUE,  see  TRIAL,  91. 

VERDICT,  of  Judge,  same  as  of  jury,  11. 
Special,  Judge  may  direct,  12. 

WASTE,  no  equitable,  by  tenant  for  life,  7. 

WITNESS,  See  EVIDENCE.  100. 
Absence  of  material,  95.  ^ 

Under  Habeas  Corpus,  96. 
Arrest  of,  99. 

WRIT,  to  bear  date  of  issue,  28. 
Currency  of,  32. 
Renewal  of,  32. 
Lost,  substitution  of  copy,  38. 
Person  serving  to  indorse  receipt,  34. 
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